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HISTORICAL BACKGROUND OF
OIL AND GAS

THE LARGE OIL COMPANIES UP UNTIL THE FIRST
WORLD WAR, EARLY COMPETITION

Standard oil

The history of petroleum from 1859 up to about 1960 is inseparable from that of
the big oil companies which formed and grew rapidly in order to seek, produce,
transform, transport and sell this precious liquid. The first company to become
very large in the oil sector belonged to John D. Rockefeller. He initially headed
up a wholesale business, one of whose products was petroleum, and built the first
refinery in Pennsylvania, then a second, progressively extending his activities to
cover the entire range of activities of the burgeoning petroleum industry. He acted
according to a number of simple but effective principles: control the various links
in the petroleum chain (storage, refining, transport, distribution infrastructure)
and ensure that they operate at minimum cost. Rockefeller eschewed production,
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which he considered anarchical, preferring to buy in his crude, which was then
available on the market at a very competitive price.

On 10 January 1870, he created Standard Oil together with his brother and some
friends. The name “Standard” reflected the desire to sell a product of constant
and high quality. After a decade of fierce struggle with his competitors Standard
Oil achieved a dominant position in the market, controlling 80% of the
distribution of the principal oil products, and in particular kerosene.

But the successand sizeof Standard Oil provoked defiance and hostility not only
amongst its competitors but also amongst some sections of the public and the
authorities. In order to defuse these attacks, the company formed itself into a trust
in 1882. The shares in the various operating companies in the group were
presented as being no longer the property of a single company but rather as being
held in trust on behalf of their owners, the shareholders of the main company.
The Standard Oil Trust issued 700000 shares, distributed amongst its members;
it received, in trust, the shares of all the companies in the group (14 were totally
controlled and 26 partially controlled). The group continued to be run by a small
team led by Rockefeller.

Against a background of rapid growth in the demand for lighting, heating,
lubricants and greases, Standard Oil continued to grow, maintaining its firm grip
on the refining, transport, distribution and retail of petroleum. After 1880 it felt
the need to increase its presence in oil production in order to guarantee its
supplies of crude. This strategy of developing its production capacity proved
particularly judicious when in 1888 a chemist employed by Standard Oil
perfected a refining process which permitted Sulphur to be removed from oil
products, particularly kerosene. Hitherto kerosene with a high Sulphur content
had been impossible to sell because of the odor produced when it burned. This
invention meant that new high Sulphur crudes could be used.

Having become a trust in 1882, Standard Oil was forced to transform itself after
antitrust legislation was enacted (Sherman Act, 1890). In 1899 a new holding
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company, the Standard Oil Company of New Jersey, was created, bringing under
its umbrella all the companies then constituting the group.

The new company continued to represent a great concentration of power,
attracting hostility not only from the authorities, who sought to promote
competition, but also from some journalists and writers who probed the
mechanisms used by the group in its operations, criticizing its harmful aspects.
A series of articles published at the turn of the century by the journalist Ida
Tarbell, subsequently compiled into a book, “The history of Standard Oil”, had a
tremendous impact. Eventually action was taken in the courts, and in 1909 the
Federal Court ordered the breakup of Standard Oil. Despite delaying tactics
employed by the company, the ruling was confirmed in 1911. The group divided
up into 34 separate companies

e Some of the companies which emerged from the breakup of Standard Qil
include Standard Oil of New Jersey (now Exxon);

e Standard Oil of New York (Mobil, after merger with Vacuum and until
its merger with Exxon);

e Standard Oil of California (now Chevron);

e Standard Oil of Indiana (Amoco until its merger with BP in 1998;

e Atlantic Petroleum Company (Arco until its merger with BP);

e Continental Oil Company (now Continental);

e Ohio Qil Company (now Marathon Oil Company);

e Standard Oil Company (Ohio) (bought by BP, and now BP USA);

e Ashland Oil Company (now Ashland); — Pennzoil Company (now
Pennzoil).

It should be noted that the mergers between Exxon and Mobil, and between BP,
Amoco and Arco further reduced by several companies the number of “offspring
companies” of Standard Oil
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The strategy adopted by Standard Oil illustrates the constant concern of industry
to control the entire chain of its activity. Furthermore, this desire for control
rapidly translated itself into a financial obligation, the demands of technological
and industrial development imposing investments on companies which only the
largest could bear. This was conducive to the emergence of a vertically integrated
and oligopolistic industry. Although in the first twenty years of its existence the
petroleum industry was American, and dominated by Standard Oil, it rapidly
became an international industry, even though the U.S. continued to account for
more than half of world production until 1950. The growth in the consumption
of kerosene, followed by gasoline, diesel oil, and fuel oil was a worldwide
phenomenon. Not only Europe but also Russia and Asia became important
markets. New oil companies were created (e.g. Shell, Royal Dutch, Texaco, Gulf,
Anglo Persian, later to become BP).

The oil industry in Russia

It had long been known that the Baku region was rich in oil. Travelers had been
struck by the permanent fires fueled by natural sources of petroleum. There was
a thriving trade in “naphtha” (nefte is the Russian word for petroleum) between
the shores of the Caspian and the Far East. It was transported by camel in
goatskins. The early discoveries of oil in the U.S. rekindled interest in the Baku
resources, and drilling commenced there in 1872. Oil production grew rapidly,
attaining 1 Mt in 1889, 4 Mt in 1890 and 10 Mt in 1900. At that time this was
half of world production, and exceeded U.S. production. Among the first to buy
up land on the banks of the Caspian were Robert and Ludwig Nobel, brothers of
Alfred, the inventor of nitroglycerine and dynamite, and creator of the prize
which bears his name. They rapidly developed oilfields, refineries and transport
facilities. They arranged for the bulk transport of oil across the Caspian Sea,
launching the first oil tanker, the Zoroastra, in 1878, and became the largest
producers in the region. Of course a problem which rapidly presented itself was
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how the oil was to be transported out of Azerbaijan, across Georgia to the Black
Sea. The isolation of the oil resources in the Caspian, already a critical problem
at the end of the nineteenth century, continues to be relevant to this day. In 1893
a railway was proposed to connect Baku to Batum on the Black Sea, and a French
financier Alphonse de Rothschild was approached. The latter already had
interests in the oil industry: the import of kerosene from the U.S. and a refinery
on the Adriatic. He agreed to participate in financing the pipeline, and went on to
establish a company, BNITO, which was to become one of the largest in the
region.

The Nobels and the Rothschilds rapidly sought to sell their product to external
markets: Europe and the East. While the Nobel brothers controlled much of the
Russian market, the Rothschilds were much more dependent on foreign markets.
The latter therefore turned to Marcus Samuel, a London businessman specialising
in imports and exports, particularly the import of antiques and sea shells from the
Far East, in regard to the transportation of their products.

For many years there was fierce competition between Standard Oil and the
Caspian producers. But there was a rapid deterioration in economic and social
conditions in Russia, the Tsarist administration proving weak and inept. A
revolution in 1905 failed, but in 1917 the Bolsheviks took power and overthrew
the Tsar. During this whole period the Baku region was being shaken by a whole
series of strikes and industrial unrest caused by the deplorable working
conditions. One of the leaders of these actions was a certain Jossef Djugashvili,
later to become the notorious Stalin. In the face of this situation, the Rothschilds
decided in 1912 to sell most of their interests to Royal Dutch Shell, which had
been set up in 1907. In 1918 the new Soviet regime nationalised the entire oil
industry. Royal Dutch Shell lost 50% of its oil supplies at a stroke. The last
remaining Nobel was stripped of all his assets, which Standard Oil of New Jersey
nevertheless bought from him, doubtless convinced that it would one day be able
to resume operations on Russian territory. This hope was dashed, because despite
the adoption of a new and more liberal New Economic Policy in the 1920s, none
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of the companies which had been nationalised ever managed to resume any
significant activity. Standard Oil of New York, on the other hand, was later to
contract to purchase Russian products.

By 1920, Russian oil production had fallen to 3 Mt/y, compared with 10 Mt/y at
the turn of the century. By 1930, however, it had regained the level it had enjoyed
before the outbreak of the 1914 — 1918 war, the government being in dire need
of foreign currency earnings from oil exports. These exports benefited from a
small discount relative to the international price.

Shell and Royal Dutch

As already mentioned, competition on the oil products market was stiff at the end
of the nineteenth century, and there was particularly fierce competition between
Standard Qil, the Nobel brothers and the Rothschild family.

In order to find new markets in the East the Rothschilds, seeking new transport
possibilities, turned, as we saw, to Marcus Samuel. In 1892 Samuel turned his
hand to the oil sector, providing bulk transport of kerosene bought from
Rothschild in Batum on the Black Sea to Asia (Singapore and Bangkok via the
Suez Canal. Marcus Samuel gradually built up his oil interests, and in 1897 he
created the Shell Transport and Trading Company Limited to manage these
activities. The company prospered, trading not only kerosene but also, after 1885
when Karl Benz invented the internal combustion engine, gasoline.

In order to diversify his sources of supply, Marcus Samuel acquired concessions
in the Dutch East Indies (East of Borneo), where he produced crude which was
refined in a factory in the Balikpapan region. He also acquired interests in oil
produced in Texas from the Spindletop oilfield, discovered in 1901. Shell
therefore became the first company with oil sources throughout the world. Aware
of the threat posed by its competitor, Standard Oil attempted to buy Shell out, but
was turned down by Marcus Samuel.
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The company Royal Dutch was developing at the same time. It was created in
1890 by Aeilko Gans Zijlker, a former head of the East Sumatra Tobacco
Company who, on discovering traces of a paraffinrich petroleum on the island,
decided to throw himself into oil exploration.

After first drilling a dry well (without oil), he was successful on his second
drilling attempt. In June 1885 there was a gusher from the Telaga Tunggal 1 well
in Sumatra, which had been drilled to a depth of 121 metres; the oil well
continued to produce oil for another 50 years. Supported by powerful allies
(including the Dutch King Willem I11, who granted him a royal seal), Zijlker
founded the Royal Dutch Company. When he died, several years later, his mantle
was taken on by JeanBaptiste Auguste Kessler. A refinery with a capacity of 8000
bbl/d (400000 t/y), about 50% of the production of which was kerosene, was
commissioned in the vicinity of the well. Part of the production was exported,
putting Royal Dutch into direct competition with Standard Oil. From 1894, the
latter made attempts to capture Asian markets. It introduced millions of oil lamps
onto Asian markets (particularly China) at derisory prices, or even gave them
away. Competition was also intense with Marcus Samuel who owned a refinery
virtually next door to that of the Royal Dutch in Balikpapan.

Many attempts were made to combine Royal Dutch and Shell; and in 1902 a
working relationship was established whereby. Marcus Samuel became the
Chairman and Henry Deterding, who had taken over from Kessler on the latter’s
death in 1899, became Managing Director. Deterding also took on the daytoday
management, which was his wish. The Rothschilds became associated with this
new organisation when the Asiatic Petroleum Company was created also in 1902,
bringing together these three interests who nevertheless retained their autonomy.
It was not until 1907 that a more comprehensive agreement was signed between
Royal Dutch and Shell. In fact, this made Royal Dutch, based in the Netherlands,
the senior partner, with 60% of the shares in the new company, Shell Transport
and Trading, based in the UK owning 40%. The formation of this new
AngloDutch group ushered in a new chapter in the competition with Standard
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Oil. In order to avoid falling victim to the power of the American company,
Henry Deterding decided to gain a foothold in the American market by buying
the American Gasoline Company and the Roxane Petroleum Company.

The other American oil companies: Gulf, Texaco

Many companies were formed in the United States at the end of the 19th century.
Two of them played a particularly important role: Gulf (which disappeared in
1984 when it was bought out by Chevron) and Texaco.

Gulf was created by the Mellon family around 1890. From 1889 they began to
buy up oilwells in the West of Pennsylvania, using these as the basis for an
integrated operation. But in 1893 the family decided to sell all its installations to
Standard Qil, which showed every sign of wishing to achieve an unchallenged
position in the American oil industry. The Mellon family resumed its interest in
oil when the first explorations were being conducted in Texas, financing a drilling
operation. This was at Spindletop in 1900, and on 10 January 1901, when a depth
of 300 metres had been reached, an oil gusher destroyed all the drilling
equipment, hurling rocks, sand and earth into the air! The well produced several
tens of thousands of barrels per day, and it took weeks to staunch the flow of
hydrocarbons.

This discovery had a number of consequences. First of all, the resulting glut of
oil led to a fall in prices. The large oil companies, including Standard Oil and
Shell, bought oil from Texas in order to take advantage of the low prices. But
after 18 months the flow from Spindletop collapsed. In 1902 the Mellons raised
further capital and founded another integrated company, also called the Gulf Oil
Corporation. Their efforts were rewarded, because Gulf went on to become one

of the world’s largest oil companies.
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Another company, the Texas Company or Texaco, was formed in 1901, based on
a production facility in Texas. Like its competitors, Texaco developed an
integrated structure, with a refinery in Port Arthur, a number of sources of crude
and a distribution network. The lone red star logo (the symbol of Texas) was
increasingly seen throughout the U.S. before embarking on the conquest of the
world.

The creation of Anglo Persian: the role of the British government

At the turn of the century oil production was dominated by three regions: the
U.S., Russia and the Dutch East Indies. But there were many indications that the
Middle East was potentially rich in hydrocarbons. Exploration started in Persia
(now Iran), followed by Turkey.

The Shah of Persia was very keen to develop his country’s hydrocarbon
resources. At the beginning of the century, William d’ Arcy negotiated the rights
of exploration in Persia. The project got off to a bad start. The first four
exploration wells all proved dry, also drying up the funds which had been made
available by the promoters of the operation. A new capital injection by Burmah
Oil, a company which developed in India, allowed work to continue. The fifth
attempt, which lasted many months, was successful. In 1908, oil gushed forth
from the exploration well but in order to turn a discovery of oil into a commercial
venture, major investments are needed for the production, transport and refining
facilities. More capital was needed. In 1909 the AngloPersian Company was
established to realise this objective. Burmah Oil remained a partner. The new
company went on to become the Anglolranian Company, and later, in 1951, the
British Petroleum Company.

The new company required considerable capital to finance its development in
consumer markets. Ultimately the British government, finally responding to the
campaign of the first Sea Lord, Admiral Sir John Fisher, (1904 — 1910) and
subsequently, Churchill, to use fuel oil for the fleet, provided the necessary
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finance. The British government acquired a 51% participation in the company,
and two government directors with the right of veto sat on the board of directors.

The development of production in Mexico and Venezuela

Oil production in Latin America followed rapidly in the footsteps of the U.S.,
Russia, the Dutch East Indies and Persia. Oil was first discovered in Mexico in
1901, and in 1908 there was a spectacular gusher in the Dos Bocas oilfield. Royal
Dutch Shell, Standard Oil of New Jersey and Gulf successively developed
oilfields in Mexico, leading to a production which exceeded that of Russia:

Mexico became the world’s second largest producer.

But in the 1930s a number of conflicts between the Mexican government and the
oil companies set back production. In 1938 the oil industry was nationalized.
Pemex (Petroleos Mexicanos) was created and took control of all oil related
activities in Mexico. However, production fell to a very low level (6 Mt/y) and
never really recovered until the 1970s. It was at that time that large new

discoveries allowed Mexico to become one of the world’s leading exporters.

Venezuela followed close behind Mexico, and in the 1920s became the second
oil producer in Latin America. The first discovery was made in 1914, in Mene
Grande. Venezuela rapidly became the world’s second largest oil producer, in
front of the USSR, retaining this ranking until 1961. At the beginning, Royal
Dutch, Shell, Gulfand a small company, Pan American, were the main producers.
After various incidents, Pan American was bought out by Standard Oil of
Indiana, and later by Standard Oil of New Jersey.

BETWEEN THE WARS (1): THE ROLE OF THE STATE

Oil, a strategic product

The links between Anglo Persian and the UK government were established in
order to safeguard the regular supply of heavy fuel oil to the British fleet. It also
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served as a clear reminder of the strategic importance of oil (another example is
the support given to Royal Dutch by the Netherlands government when it was
created). For consumer countries the problem is to secure reliable supplies of a
vital product. France is another good illustration of the concern and the energy
which a major industrial country largely devoid of hydrocarbons will mobilize in
developing and protecting an industry capable of ensuring its national
independence.

During the First World War there was a rapid motorization of the troops, mainly
unmortised at the outset of the war. Motor driven vehicles replaced the horse for
transport, assault tanks appeared in 1916 and aviation began to show its military
potential. The battle of the Marne was a decisive episode which revealed how
important motorised vehicles could be. It was only by mobilizing the famous
Marne taxis that the troops could be conducted to the front, thereby avoiding a
German breakthrough which could have endangered Paris. The importance
which oil assumed in the First World War is encapsulated in two quotations. Lord
Curzon, President of the Inter Allied Petroleum Conference, declared: “The allied
cause floated to victory on a sea of 0il”. Senator Henry Béranger, who controlled
the import and distribution of oil in France during the war, concluded a speech
with a phrase which continues to resonate: “The blood of the earth was the blood

of victory”.

Until the Great War, French oil supplies depended on private, independent
companies linked to the major American, British, Russian and Romanian
producers. Before the war, France was one of the largest oil consumers in Europe.
But the onset of war caught the government by surprise. On the one hand the oil
companies sought to maintain the regime of competition characteristic of the
sector. On the other hand, the international situation meant that French supplies
of Russian and Romanian oil were interrupted. The only source was therefore
American. Furthermore, the attacks by the German navy on oil tankers in the
Atlantic were interfering with fuel supplies, to the point that in 1917 the private
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companies were not able to meet French needs. Clemenceau had to make an
appeal directly to Wilson for the necessary shipments to be increased.

The war therefore demonstrated to France that the outcome of the war depended
on the large oil companies, mainly American and British: Standard Oil, Anglo
Persian, Royal Dutch Shell. The French government realized that it was crucial
to increase French independence in relation to energy supplies, in particular by
ensuring that it participated in international oil concessions such as those in
Mesopotamia, where the British were very active and the Germans also had
active interests.

Following new negotiations between Clemenceau and Lloyd George in
December 1918, agreement was reached about the transfer to France of the shares
of the Deutsche Bank in the Turkish Petroleum Company — TPC (see Section
1.2.3.1).

The British were fairly favourably disposed to France participating in the TPC,
as this would act as a counterbalance to the influence of the American companies.
This agreement proved particularly useful to Paris since the American companies
decided after the war to stop supplying France, based on the decision of the
authorities to maintain control over oil activities after the end of hostilities.
During the war the efforts of these same companies, as members of the Petroleum
War Service Committee, had allowed France to satisfy its needs. But once the
war ended, the French government concentrated on trying to eliminate this
dependence. Apart from its efforts to gain direct access to crude oil, the French
government took other measures relating to the transport, refining and sale of
products. Important decisions were also taken with regard to scientific research
and training.

Creation of the CFP (Compagnie Francaise des Pétroles)

France secured its supplies of crude by creating the CFP (Compagnie Frangaise
des Pétroles, later to become Total) which later acquired the Germans shares in
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the Turkish Petroleum Company. In 1923, at the request of the French
government, Ernest Mercier set up a private, independent company, funded
mainly by French capital. This company, with a capital of 25 million francs, was
founded on 28 March 1924, the main shareholders being a number of large banks
and the main French petroleum distributors, of which Desmarais was the most
important. The state had a 25% stake. The CFP also received the shares in the
TPC.

Despite the skepticism of the industrial community about the financial viability
of enterprises of this kind, the direct involvement of the government considerably
modified the nature of the market. The French state became a participant in a
market expanding rapidly in response to the rise of the automobile, but which
was largely being driven by developments beyond France’s national frontiers.
After the Second World War there was a tendency for the state to continue its
support, direct or indirect, for the national oil industry in importing countries,
both in Europe (with the creation of ENI in Italy (1953) and EIf Aquitaine in
France (1976)) and in the U.S.

The protection of the French petroleum industry

As well as setting up the CFP, France protected its domestic petroleum industry
with the help of various laws designed to foster petroleum refining and
distribution. The National Office for Liquid Fuels, set up by an Act of Parliament
of 10 January 1925, sought to regulate the industry without actually nationalising
it. Its aim was not only to promote oil exploration in other countries by French
companies, but also to encourage exploration in France. At the same time the Act
encouraged the development of the French refining industry and allowed the
expansion of a fleet of tankers which would guarantee national supplies in the
event of war.

Laws enacted in 1928 provided for monopolies on refining and distribution to be
granted by the state. The state authorized companies, either private or public,
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French or foreign, to import and refine crude for a term of ten years, and to import
and distribute oil products for a period of three years.

“Protected” in this way, the CFP created, in 1929, the Compagnie Francaise de
Raffinage, which built its first two refineries in Gonfreville, near Le Havre, in
1933 and in La Méde, close to Marseilles, in 1935. These two refineries, with a
combined capacity of 2 Mt/y, represented onequarter of the total refining capacity
in France at that time. Other refineries were also built, in PortJérdme by Esso, in
PetitCouronne by Shell, in Lavéra by BP and in Donges by Antar.

BETWEEN THE WARS (2): COOPERATION AND
COMPETITION BETWEEN OIL COMPANIES.

The Turkish Petroleum Company

The Turkish Petroleum Company (TPC) was established around 1910, with three
shareholders: a subsidiary of the Anglo Persian Company, a subsidiary of Royal
Dutch Shell and Deutsche Bank. Amongst its concessions, those for the regions
of Mosul and Baghdad were the most promising.

During the 1914 — 1918 war the Deutsche Bank shares were frozen by the British
government and at the same time discussions started between the British and
French governments. These negotiations resulted in the French acquiring the
Deutsche Bank shares in 1920.

Moreover, the United States, desirous of gaining access to oil resources outside
its own territory acquired, by invoking the “open doors” policy (0il concessions
throughout the world must be open to all the allies), shares for Standard Oil of
New Jersey and Standard Oil of New York in the TPC. The shareholdings were
then distributed as follows:

e Compagnie Frangaise des Pétroles: 23.75%);
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e D’Arcy Exploration Company (AngloPersian): 23.75%;
e AngloSaxon (Royal Dutch Shell): 23.75%;

e Near East Development Corporation (50% Standard Oil of New York,
50%

e Standard Oil of New Jersey): 23.75%);
e Participation and Investment (C. Gulbenkian): 5%.

Exploration got underway rapidly, and led to the discovery at Bala Gurgur, on 14
October 1927, of the very large Kirkuk oilfield. In 1928 the Turkish Petroleum
Company became the Iraq Petroleum Company (IPC), underlining its association
with the newly created independent kingdom of Irag, which included the former
Mesopotamia.

The Company ran rapidly into serious difficulties. There proved to be a
divergence of interests between the CFP (for which the IPC was the only source
of crude) and its American partners in particular. The so called “Red Line”
agreement, which stipulated that the partners in the IPC should act in concert in
all the former Ottoman Empire territories, resolved these difficulties in 19282,
However, the problem resurfaced in 1948.

The Achnacarry Agreement

The Achnacarry Agreement was signed in 1928, the same year as the Red Line
agreement. It reflected the desire of the oil companies to avoid competing so
fiercely that their interests would be harmed, and established a form of

1 The agreement is so named because, after long discussions, C.S. Gulbenkian grabbed a map
and drew a red line around the territories within which the partners in the TPC (later the IPC)

would be obliged to act in concert.
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cooperation between them. We will consider this agreement in greater detail in
Section 1.3.

Around 1920 the geologist Frank Holmes published evidence pointing to the
presence of oil in the Bahrain region, and obtained concessions in that Emirate,
as well as in Kuwait and Saudi Arabia. However, short of money, he sold all
these concessions to Gulf in 1927. In Bahrain, Gulf sold these interests on to
Standard Oil of California (Socal). The first discovery was made in 1932. This
was fairly modest in size, and the production of the Emirate did not exceed
several million tonnes per year, but it confirmed the promise of this zone.

Kuwait was the only country situated outside the Red Line. Gulf and Anglo
Persian jointly obtained a concession for 75 years. In 1938 the Burgan oilfield
was discovered. Its initial reserves were estimated at 10 billion tonnes, making it
at the time by far the largest oilfield yet discovered.

In Saudi Arabia IPC was competing with Socal. The new king, Sultan Ibn Saud
preferred to negotiate with the Americans and granted Socal a 60year concession
in 1933. In 1948 the Ghawar oilfield was discovered, still the largest ever
discovered.

At an early stage Socal formed a joint venture with Texaco in order to develop
its resources in Bahrain. The latter controlled major outlets in Europe and Asia,
whereas Socal had an excess of crude. Socal and Texaco established two new
companies: Casoc (California Arabian Standard Oil Company), which looked
after Socal’s production interests in Bahrain and Saudi Arabia, and Caltex
(California Texas Oil Company), which looked after the Texaco distribution
networks in Europe and the East.

The 19391945 war interrupted oil extraction activities in Saudi Arabia. The full
potential of the Arabian Peninsula only became fully apparent after the war. But
the investments needed to develop the resources of the Wahhabite kingdom were
considerable. Socal and Texaco sought partners. After lengthy discussions, Esso
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and Mobil joined Socal and Texaco to form Aramco (Arabian American Oil
Company). The other IPC partners, who could have demanded to participate in
Aramco, obtained increased interests in Iragi production.

AFTER WWII: INCREASING OIL CONSUMPTION, NEW
OIL COMPANIES, CREATION AND DEVELOPMENT OF
OPEC

After the Second World War, and particularly in the 1950s, oil consumption grew
at a rate of about 7% per year. Automobile transport was developing rapidly, and
demand for domestic and heavy fuel oil was increasing steeply. These two fuels
were making major inroads into the traditional markets of coal.

Supply remained abundant, however, thanks to large discoveries not only in the
Middle East but also in Africa (Algeria, Libya and Nigeria) and in Venezuela.
Russian exports were also increasing. However, the entry of new producersthe
American independents onto a market hitherto controlled by the “majors”
(current term used to designate the large oil companies) increased and modified
the nature of the competition. These new companies sought to counter the
declining profitability of American operations by internationalizing their
operations and gaining a foothold in Libya, in particular.

European governments were also taking an increasing stake in oil and creating
national companies such as ENI (Ente Nazionale Idrocarburi), EIf and Fina,
intended to increase national energy independence. These companies grew
rapidly.

After 1945: a new relationship

The Second World War changed the nature of the relationship between the
producers and the international oil companies: the producing countries were no
longer content to grant concessions in the traditional way. They wanted a greater
share of the rewards arising from the extraction of their oil wealth.
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Negotiations in Iran in 1949 to revise the terms of the Anglo Iranian concession
got off to a difficult start. The young Shah had to contend simultaneously with
the very influential religious community and a powerful communist party. The
first proposals for modifying the concession were rejected by the Iranian
parliament, which demanded nationalisation. The then Prime Minister announced
to parliament that he rejected nationalisation, and urged instead modification of
the concession. He was assassinated several days later. The new Prime Minister,
Muhammad Mossadegh, had Parliament confirm nationalisation. After many
troubled months the Iranian authorities negotiated an agreement with the oil
companies (led by the American companies): the oil companies recognised the
ownership by the Iranian state of the Iranian land and mineral resources. The
National Iranian Oil Company (NIOC) was formed. It became the owner of the
resources, with production being entrusted to a consortium in which Anglo
Iranian would hold 40% of the shares, the five American majors (Standard Oil of
New Jersey, Mobil, Standard Oil of California, Gulf and Texaco) 7% each, Shell
14%, a group of American independents 5% and CFP 6%. Production, rose
rapidly to achieve 300 Mt in 1973.

NEW ENTRANTS INTO THE OIL SECTOR

A. The creation of ENI by Enrico Mattei

In the 1920s, Italy formed a national refining company, the AGIP (Azienda
Generali Italiana Petroli) based on the model adopted in other countries. By the
outbreak of war, this company was of comparable size to the local subsidiaries
of foreign companies operating in Italy. At the end of the war Enrico Mattei, an
industrialist who had fought with the Resistance, was appointed to head up AGIP,
whose installations had suffered severe war damage. Dynamic and ambitious,
Mattei sought to develop AGIP and allow it to play a major role in guaranteeing
Italy’s oil supply. However, capital was needed. The discovery of major reserves
of natural gas in the Po valley met this need. SNAM (Societa Nazionale
Metanodotti), the company formed to produce this gas, would generate the
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necessary capital. The ENI was formed in 1953, bringing together various
companies in the hydrocarbons sector, most of which were run by Mattei.

In order to guarantee access to petroleum resources, Mattei pursued a policy of
maintaining active contacts with producing countries. Failing to secure an interest
in the major oilfields of the Middle East from the “seven sisters” (Mattei is
reputed to have coined this sobriquet himself) he negotiated an agreement with
Iran. Although Mossadegh had partially failed, several years earlier, in his assault
against the oil companies, the oilfields had still been nationalised, and the state
had more flexibility in its negotiations with foreign companies. Mattei signed an
agreement with the Shah which envisaged a 75% share of the profits for the state
and 25% for ENI. This was a first in the oil sector. Until his death in 1962 in an

aircraft accident, Mattei sought to diversify his company’s supply sources.
B. The creation of ELF, a second national French oil company

In addition to supporting the CFP the French government was anxious,
particularly after 1945, to promote exploration and production in France and
other territories under its sovereignty. Several companies were created and oil
and gas discoveries were made in the south of France, in Gabon and in Algeria.
These companies progressively merged into the EIf group (today part of Total).

C. The Institut Francais du Pétrole (now IFP Energies nouvelles)

Although not an oil company, the formation of the Institut Francais du Pétrole
(IFP) in 1944 should be mentioned here. The IFP arose out of the desire of the
French government to support its national petroleum industry and to limit its
dependence on imported processes, equipment and technology, particularly from
the U.S. The brief of the IFP is to foster scientific and technical research into all
aspects of exploration, production, transformation (refining and petrochemicals),
applications (e.g. engines), including training and documentation.

The IFP developed rapidly, reaching something like its present size in the early
1980s. Its success in realising its objectives can be measured in terms of the
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number of its proprietary refining and petrochemical processes it has sold. In
2003 more than 1500 process units in many countries including Japan and the
U.S. were using IFP processes, making it the second largest licenser in the world
in this field. The influence enjoyed by the IFP School, half of whose students are
nonFrench, testifies further to the success of the IFP. The IFP has also played a
major part in the creation of a worldclass petroleum services industry in France.
Technip and Coflexip, for example, originally set up by the IFP, and which

recently merged, are amongst the world’s leaders in their respective fields.

DEVELOPMENTS IN THE U.S.: QUOTAS, ISOLATION
OF U.S. MARKET

The U.S. has always played a key role in the oil industry. Until 1950 it accounted
for half the world’s crude production. But consumption grew much faster than
production. The U.S. began to import oil in 1948, and by 1962 annual imports
had reached 100 Mt. By 1971 this figure had doubled. These imports were
attractive because the price of Middle Eastern oil in New York was lower than
that of American oil. The American authorities, worried about this competition,
started by calling for voluntary restrictions, and in 1959 imposed compulsory
restrictions: import quotas. The American market was therefore partially
protected from the world market, leading to price rises. Prices outside the U.S.,
on the other hand, were falling because of the abundance of crude oil.

Falling prices and the creation of OPEC

The isolation of the American market led to increased competition on other
markets, notably the European and Japanese markets. In order to increase their
crude sales, oil companies widely adopted the practice of discounting the posted
prices, which continued to be the reference price for the calculation of royalties
and taxes. But competition also led to companies seeking to reduce the posted
prices. Two reductions were made, by 18 ct/bbl in February 1959 and 10 ct/bbl
in August 1960. These reductions produced an automatic reduction in the
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incomes of producing countries per barrel sold. Unhappy with this development,
the main producing countries (Venezuela, Saudi Arabia, Iran, Irag, Kuwait) met
in Baghdad in September 1960 and agreed to form the Organisation of Petroleum
Exporting Countries (OPEC). The main objective of this new organisation was
successfully achieved: posted prices remained stable for 10 years, until the
increases of the 1970s.

EARLY SIGNS OF THE OIL SHOCKS

From the late 1950s there were a number of political and economic events which
were to transform the oil industry hitherto dominated by the international oil
companies and, more discretely, a certain number of consuming countries, above
all the U.S.

A. Political events

In 1956 the nationalisation of the Suez Canal resulted in its closure. As a gesture
of support for Egypt, Syria interrupted the shipment of IPC oil. While everything
was restored to normal within several months, and good cooperation between the
consuming countries limited the effects of the crisis, these events marked the
emergence of third world countries as a political force.

Two years later, in 1958, a military coup d’état in Iraq swept General Kassem to
power. In 1961 the new government decided to withdraw IPC’s concessions
except where there were already productive wells. The following year the Iraqi
government created the INOC (Iraq National Oil Company) which replaced the
IPC.

In 1967, during the Six Day War, the Arab countries imposed an embargo on oil
deliveries to the U.S., the UK and Western Germany. While this embargo only
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lasted a few weeks, it marked a new stage in the use by producing countries of
oil as a weapon. Furthermore, the reclosure of the Suez Canal led to an explosive
growth in the demand for transport, i.e. tankers, because Middle Eastern oil
destined for Europe and the U.S. henceforth had to be routed via the Cape of
Good Hope. North African oil was therefore at a premium because of its transport
advantage, a factor which would become significant in the following years.

During the 1960s Algeria and Libya became important oil producers. In Libya,
where not only the majors (Exxon, Mobil, Gulf, BP, Shell) but also several
independents (Occidental, Oasis, etc.) were active, production reached almost 60
Mt in 1965 and almost 160 Mt in 1970. But in 1969 King Idris of Libya was
replaced by Colonel Gaddafi, who became the first leader of a producing country
to seek to cut production in order to conserve resources.

B. Economic climate

Oil consumption had increased to the point where liquid hydrocarbons accounted
for half the energy needs of Europe and threequarters of those of Japan, two
regions virtually devoid of their own oil. There was another cause for disquiet:
the world’s oil reserves were equivalent to only 30 years production at current
levels in 1970, compared with 140 years production 20 years earlier?. It was
feared that oil resources might be largely exhausted by 2000. This was the
backdrop against which the famous report of the Club of Rome entitled “Limits
to Growth” was published in 1972. This report warned of the dangers of the
depletion of natural, nonrenewable resources, as a result of economic
development. The report called for economic growth to be slowed so as to save
raw materials and protect the environment. Of course there was no simpler way
to limit consumption than to increase prices.

2 . By 2000 the R/P ratio (reserves to annual production) was back to over 40, for “conventional”

oil alone.
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At the same time, new air quality legislation in the U.S. made it more difficult to
burn coal, and encouraged the use of oil. But initiatives to open up new resources
situated in ecologically fragile areas (Alaska, California coast, Gulf of Mexico)
were delayed following actions taken by environmental protection groups. This
led to a somewhat paradoxical situation, since it made the U.S. dependent on
foreign oil. In order to protect the interests of domestic producers, who were at a
cost disadvantage compared with their foreign competitors, quotas were
introduced. But these proved difficult to administer. In 1969 President Johnson,
who had been very close to Texan oil interests, was replaced by the Nixon

Administration, which decided to change course. American producers would be
protected by raising prices; this would not only allow quotas to be abolished
because it would make American producers profitable, but it would also
guarantee adequate revenues to the producing countries (Venezuela, Gulf states),
thereby stabilising the existing regimes, which were necessary partners of the
U.S.

By 1970, the politicoeconomic climate was at last turning favourable to an
increase in oil prices. The main actors (with the important exception of the major
consuming countries without oil resources) saw nothing but benefit from such a
development. The event which actually triggered the price rise was the decision
by Libya, which demanded that the oil companies reduce production by more
than one million barrels per day. At the same time, Algeria nationalised the six
oil companies and unilaterally set the price of its oil. Libya obtained higher tax
rates and an increase in the posted prices from the oil companies. And Venezuela
decided to increase its tax rate to 60% and enacted a law allowing the posted price
of oil to be set unilaterally. But most was still to come.

THE FIRST OIL SHOCK

The oil companies, concerned at the course of events, invited OPEC to enter into
negotiations. In practice, two separate negotiations led to significant price
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increases, which in turn produced an increase in the incomeper barrelfor
producing countries. The Teheran Agreement (February 1971) related to the Gulf
countries. The Tripoli Agreement (April 1971) related to Algeria and Libya, but
also to that part of the production of Saudi Arabia and Iraq output into the
Mediterranean. Finally, following the devaluation of the dollar in August 1971,
two successive conferences in Geneva in 1972 and 1973, led to increases in
posted prices to compensate for the loss in value of the American currency.

Even more importantly, a fourth conflict broke out between Israel and the Arab
countries. This time the war was started by Egypt and Syria, who attacked Israel
during the festival of Yom Kippur, on 6 October. Initially events moved against
Israel before reaching a balance of force. The war ended on 25 October 1973
without a victor.

This war nonetheless had a considerable impact on the oil industry:

e On 16 October 1973 the six Gulf states decided on an enormous
increase in the posted prices. The price of Arab light, the reference
crude, rose from $2.989 to $5.119/bbl.

e On 17 October all the member states of the OAPEC (Organization
of Arab Petroleum Exporting Countries: Abu Dhabi, Algeria,
Saudi Arabia, Bahrain, Dubai, Egypt, Irag, Libya, Kuwait, Qatar)
except Iraq decided to reduce their exports by 5% per month until
Israel withdrew completely from occupied territories and the rights
of the Palestinian people had been restored. On 4 November this
reduction was increased to 25%.

e On 25 October the same OAPEC members imposed an embargo
on the deliveries of oil to the U.S., Portugal, the Netherlands, South
Africa and Rhodesia, which were accused of favouring Israel. The
spectacle of Dutch motorways closed to traffic at weekends to save
fuel was a powerful image which remained engraved on European
imaginations for long thereafter.



<
+

ISAAC CHRISTOPHER LUBOGO

Finally, at a meeting in Teheran in December, OPEC took advantage of the
turbulence to again raise posted prices. The posted price of Arab Light rose to
$11.651/bbl; the real price was of the order of $7.

Nationalisations

Another consequence of the increasing power of OPEC, perhaps even more
important than the price rises, rock the oil world to its core: the main producing
countries decided, one after the other, to nationalise their oilfields (see Box 1.3).

During the 1970s a wave of nationalisations by OPEC member countries gathered
momentum. Over a few years most of these countries nationalised the assets of
foreign companies, and in most cases declared a state monopoly on all activities
related to petroleum. OPEC, by providing its members with the opportunity to
take concerted action to strengthen their negotiating position, acted as a catalyst
to a movement which arose from ageold demands.

The oil shock of 1973 marked the start of an economic crisis in Western countries
as well as a major turningpoint in the development of the petroleum market.
Firstly, a new type of actor in the oil market began to emerge beside the Western
oil companies and the major importing countries: the producing, exporting
countries themselves. These countries acted either individually or in some cases
through OPEC. In 1973 these countries controlled over 50% of the world’s
production of crude and more than 80% of its reserves. Secondly, a split
developed in the oil industry at the global level, with oil production, now under
the control of state companies, remaining separate from refining and distribution,
most of which was still in the hands of the Western oil companies.

The creation of the IEA (International Energy Agency)

After the first oil shock, which led to real shortages in the countries subject to the
embargo, the industrialised countries founded the International Energy Agency
(IEA) in 1974. This Agency was set up within the OECD (Organisation for
Economic Cooperation and Development), with just over 20 members, including
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the U.S. and Canada, Western Europe (with the exception of France, which did
not join until 1992) and Japan, to mention the largest oilconsuming countries.
The objectives of the IEA were:

e To promote cooperation between participating countries in reducing their
excessive dependence on oil through energy conservation, the
development of substitute energy sources and relevant R&D.

e To set up an information system on the international oil market, as well
as consultations with the oil companies.

e To cooperate with producing countries and other oil consuming countries
in stabilizing international energy markets to ensure that the world’s
energy resources are managed and used rationally, in the interests of all
countries.

e To create a plan which would prepare countries for a possible major
disruption of supplies and for sharing the available oil in the event of a
Crisis.

The IEA is also an important centre for publications on the energy sector.
Price stability 1974 to 1978

During the period 19741978 the price of petroleum rose only slightly (from
$11.65/bbl in December 1973 to $12.70 in December 1978 for Arab Light, then
the reference for pricing all crudes). Prices were fixed by OPEC at periodical
meetings. The prices of other crudes were derived from that for Arab light as a
function of their quality (°API, sulphur content) and location.

SECOND OIL SHOCK

The second large price rise, or second oil shock, was associated with the Iranian
crisis. At the end of 1978 political and social discontent in Iran led to strikes in
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most sectors of the economy and particularly in the oil sector. Iranian production
fell from 6 Mbbl/d in September 1978 to 2.4 Mbbl/d in December and to 0.4
Mbbl/d in January 1979 when the Shah departed, to be replaced by the Ayatollah
Khomeini.

At first other counties increased their production to make good the Iranian
shortfall. But Saudi Arabia subsequently decided to place a ceiling on its
production significantly lower than its level of December 1978. The free market,
still relatively undeveloped, spiralled out of control. Demand far exceeded
supply, exacerbated by the scramble by operators to maximise their stocks. By
the end of 1979 spot prices (see Section 1.3.2.5) had risen above $38/bbl. At the
same time the OPEC countries began to pursue a policy of setting the official
price close to the spot price.

In October 1980 the commencement of hostilities between Iraq and Iran led to a
large reduction in the output of these two countries, provoking a new, although
brief, upsurge in prices. In fact, energy conservation measures taken by consumer
countries were beginning to show their effectiveness: world consumption fell
from 3.1 Gt in 1979 to about 2.8 Gt a few years later.

WEAKENING OF OPEC AND FALL IN PRICES

The oil supply situation in the early 1980s

While consumption was falling off, production was increasing rapidly in
Northern Europe following the discovery of oil in the North Sea, Alaska and West
Africa in the region of the Gulf of Guinea. Other zones were also the object of
extensive development, for example in the republics of Central Asia around the
Caspian Sea.

Before the oil shock of 1973 and the wave of nationalisations, the large western
oil companies had chosen their supply sources essentially on commercial
considerations. The expectations of governments played little part. The world
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was one in which crude oil was cheap and abundant, rarely costing more than
$1.50/bbl to produce. Outside of the communist block the growth in production,
which extended from 1950 to 1970, therefore took place in zones with low
production costs, that is basically the countries which founded OPEC in 1960 or
which joined subsequently. Even countries such as India and Brazil, which were
actively committed to an independent, statecontrolled approach to development,
preferred to import growing quantities of petroleum products produced cheaply
by the multinationals rather than develop their own production. It was regarded
there as elsewhere as the antithesis of sound economics to use scarce financial
resources to encourage an uncompetitive national production.

The attractiveness of OPEC oil (and particularly that from the Gulf states) was
considerably reduced as a result of its policy of high prices. There were also
doubts as to the reliability of OPEC supplies. Political instability in the region
made Western countries increasingly wary of Middle Eastern oil. Most
oilimporting countries were pursuing a policy of diversifying supplies. The sharp
oil price rises greatly facilitated the emergence of new producing regions. An oil
price of $30/bbl enhanced petroleumproducing potential throughout the world,
benefiting new producing countries, Western oil companies and governments of
importing countries. For new producers, any domestic production which
substituted (costly) foreign imports or could be exported (lucratively)
handsomely justified the attraction of foreign capital. Nationalisations in OPEC
countries led to a split between the upstream and downstream activities of the
international oil companies, which had lost most of the reserves which they
managed. Their primary commercial motive was therefore to replace these
reserves elsewhere so as not to be unduly dependent for the crude purchases so
vital to their refining activities on any single producer. They also sought to avoid
losing the benefit of their production knowhow, even though this meant
redirecting investment towards regions where production costs were higher than
in the ArabianPersian Gulf.
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Western states found in these developments a very effective means of revitalising
competition between producers, thus exercising a downward pressure on prices
and restoring a balance of advantage in their dealings with exporting countries.

High prices and the fear of scarcity led to increased R&D efforts which allowed
production from fields with high exploitation costs, especially offshore. New
production facilities were established not only in Europe but also in North
America and developing countries: Argentina, Brazil, Colombia, Ecuador,
Angola, Egypt, Gabon, Syria, India, Malaysia. All of these countries became
middleranking producers, between 20th and 30th in the world rankings. Only
Mexico, Norway and the United Kingdom joined the ranks of the major
producers. During this time there was a significant falloff in the production of the
OPEC countries.

Oil quotas

With effect from 1981 petroleum markets began to undergo major changes. As
already mentioned, between 1979 and 1985 total world demand for oil fell by
about 300 Mt each year. The price increases led to fuel substitution (a return to
coal in some industries, the use of nuclear energy for power generation, etc.) and
energy conservation measures (insulation of buildings, more efficient engines,
etc.). Since there was also a rapid increase in non OPEC production, that part of
total demand met by OPEC fell by almost 50%, from 1500 Mt at the end of the
1970s to less than 850 Mt in 1985.

The fall in production was no greater than 30 — 40% in most OPEC countries. It
was Saudi Arabia which experienced the greatest difficulty: having accepted the
role of swing producer, it saw its production fall from 510 Mt in 1980 to 185 Mt
in 1985.

To cope with this weakness in demand, the OPEC countries decided to place
limits, or quotas, on their production. These quotas totalled 17.5 Mbbl/d
(compared with a production of 30 Mbbl/d two years earlier). They were only
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able to retard the fall in oil prices, which fell from $34/bbl in 1981 to $29 in 1983
and $28 in 1985.

The oil countershock 1986

At the end of 1985 OPEC as a whole and Saudi Arabia in particular found
themselves in a desperate plight. The revenues of the latter had fallen by 75% in
five years. For the first time in history Saudi Arabia abandoned its defence of oil
prices and sought to recapture “its fair market share”. In order to do this, it
established a new type of contract for the sale of crude, the “netback” contract.
For several years the profit margin on refining activities had been very low.
Riyadh therefore made the following proposal to the purchasers of crude: the
refiner would take delivery of the crude, would transport it and transform it into
finished products which he would sell at the current price on the international
market. The proceeds would then be returned to the producer of the crude after
deducting refining and transport costs. The price of the crude would therefore be
equal to the value of the products obtained from its processing after deduction of
the costs of processing and transport. This was referred to as the netback contract.

This arrangement certainly allowed Saudi Arabia to regain market share, but it
led to a collapse in the oil price. Refiners were encouraged to maximise their
throughput, since their margin per barrel was guaranteed. This resulted in a glut
of products on the market, and prices fell. In consequence the price of crude fell
also. In January 1986 the price of Arab Light was $25/bbl. By July the price had
fallen to $8/bbl.

The OPEC countries therefore decided to put an end to the netback contract and
to return to a system of official prices. They set a target (desired) price for Arab
Light of $18/bbl. But in practice the price of crude fluctuated widely, depending
on variations in supply and demand. Producing countries paid a heavy price in
terms of their oil revenues. These fell from their 1981 peak of $261 billion to $77
billion in 1986, recovering to $180 billion in 2002.
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The situation in the late 1980s

The reason behind the desire of importing countries to increase the production of
non OPEC oil was less the supposed instability of the OPEC members than the
political weight which this cartel was able to wield. Experience in countries such
as Angola, Algeria and Nigeria shows that internal political instability and even
civil war rarely interferes with oil production. Both sides are usually careful to
ensure that the petroleum infrastructure, the source of great wealth and
sometimes even the object of the conflict, is not damaged. The same does not
apply to confrontations between different states, when the oil infrastructure
becomes a military target and may suffer, as was the case in the Iraq war and the
Gulf war.

The diversification of supply was achieved not only because of the voluntary
policy put in place but also because, as we saw, higher prices drove the
international companies to develop their activities in nonOPEC countries.

By the end of the 1980s, the industrialised countries were less dependent on oil
than they had been at the time of the first oil shock in 1973. Only the transport
sector remained a captive market for oil products.

The 1990s: market forces

Since 1986 oil prices have been subject to rapid and large fluctuations. Over the
next 15 years it fell on several occasions to around $10/bbl, and rallied at other
times to a maximum of about $40. Remarkably small variations in the
supply/demand balance can produce very large price swings.

Between mid1986 and mid1991 prices remained within the range $1020/bbl,
depending on the production quotas agreed by OPEC. The Iraqi invasion of
Kuwait in 1990 resulted in a sharp rise in prices. Supply was reduced by 4
Mbbl/d, and prices doubled in a few weeks. Real shortages did not occur,
however, as Saudi Arabia, Venezuela and the United Arab Emirates were rapidly
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able to increase production to make good the shortfall in production by Iraq and
Kuwait.

Even more interesting is that throughout the occupation of Kuwait by the Iraqi
forces, the futures markets indicated a return to normal prices (i.e. around
$20/bbl) within several months. In fact, most observers were betting on the rapid
intervention of the U.S. and her allies and a normalisation of the situation within
a reasonable period. Another lesson learned in the Gulf was that when hostilities
commenced on 17 January 1991, although the experts expected a brief upsurge
in the price of crude, it actually fell: the markets were discounting a short, sharp
military action, and the actual price aligned itself with price on the futures market.

The oil price subsequently stabilized within the range $15 — 20/bbl. This was the
result either of modifications in OPEC production levels or by actions such as
that of American pension funds in the spring of 1994: taking the view that the oil
price was abnormally low they purchased oil on the forward market.

The end of the century was marked by a further demonstration of the sensitivity
of prices to fluctuations in the equilibrium between supply and demand and the
importance of the role of OPEC. Over the period 1995 to 1997 there was a
significant hardening of the oil price, caused particularly by a series of cold
winters in both the U.S. and Europe. On occasion, stocks of oil products reached
rock bottom levels, leading to spectacular price rises. It became increasingly clear
that the volumes of stocks of crude and of oil products were key parameters
determining short term price movements. Most observers therefore attached
considerable importance to the regular publication of data on stocks.

The other key factor is the volume of OPEC production. At the end of 1997
OPEC, assuming continued economic growth in Asia, announced a 10% rise in
its production quotas (from 25 to 27.5 million barrels per day). This was
equivalent to less than 4% of total world production. Yet the Asian crisis of 1997,
followed by a Russian crisis in 1998 and subsequent problems in Latin America,
dampened the increase in demand, so that the price of crude fell to about $10/bbl,
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notwithstanding a progressive reduction in the OPEC quotas which effectively
wiped out the increase at the end of 1997.

THE TWENTY FIRST CENTURY: SUSTAINED HIGH
PRICES

Over the period 1999 to 2003 OPEC’s unity was re-established

A price of $10/bbl was a catastrophe for the oil producing countries and it meant
that they could no longer meet their financial needs. OPEC countries’ debt was
growing. A return to discipline among the OPEC countries was needed to
increase prices. How could it be achieved?

The election of Hugo Chavez as President of Venezuela at the end of 1998 was
the first sign of change. While the previous governmental had favored
maximizing production, the new President favored a policy of solidarity with
third world countries in general and with other oil producing countries in
particular. Aware of the importance of increasing oil prices, he argued for an
agreement between Venezuela, Saudi Arabia and Mexico (a nonOPEC country)
to limit production. This agreement would be strengthened by an improvement
in relations between Saudi Arabia and Iran, the main Arabian Gulf
producingcountries. The commitments to reduce OPEC production, supported by
clear signs of solidarity from the main nonOPEC producers, finally appeared
credible to operators. In March 1999, the price of oil started an upward trend that
would lead it to a peak level in 2000. The OPEC countries then decided to set an
objective for the average price of a basket of crude oil of $25 per barrel, and a
range of $22 — $28 within which the price should remain: if the price went above
$28, production would be increased by 0.5 Mb/d, and if the price fell below $22,
production would be decreased by 0.5 Mb/d. This objective was largely achieved:
during the first six months of 2001, the price of a barrel (OPEC basket) was $21.



THE LAW OF OIL AND GAS IN UGANDA +

+

The terrorist attacks of September 11, 2001 caused a collapse in prices, with
Americans greatly reducing their personal travel. But prices gradually recovered.
Until 2003, $25/bbl was generally agreed to be the “normal” price of crude oil,
and this was OPEC’s objective. But the threat of American intervention in Iraq
caused uncertainty in the market and the addition of a “risk premium”, which
different experts estimated at $5, $10 or $15/bbl. This theory was confirmed by
the fall in the price of oil on March 20, 2003, the day on which President George
W. Bush announced that the US rejected Saddam Hussein’s response to the US
ultimatum, and that the USled coalition would attack Irag. In London, the price
of Brent crude fell from $35 to $25. Operators were not worried about the
immediate consequences of the US action. Surplus capacity from countries
neighboring Iraq (Saudi Arabia, UAE, etc.) meant that lost Iragi production could
be made up and it was considered that, with surplus production capacity at 5 to
10% of total capacity, there would be a return to “normal” market supply within
a few months. It was also expected that investment in Irag would once again
become possible (plans were made to raise production capacity from 3 to 6

Mb/d), so a return to “normal” oil prices therefore seemed probable.
From March 20, 2003 to July 11, 2008, pressure on the market grew

The price of oil continued to increase, reaching $60 per barrel in 2005, and $75
in May 2006. After a fall in the last months of 2006, it shot from $50 per barrel
in January 2007 to $147 per barrel (Brent price) on July 11, 2008. There were
many reasons for this. The situation in Irag — and the Middle East — was not as
had been expected. Iragi production remained far below its level under Saddam
Hussein.

Attacks in Saudi Arabia were worrying. Some countries could not stop their
production declining. Oil consumption rose strongly while the surplus production
capacity that had resulted from the fall in demand and increased nonOPEC
production after the second oil shock, had disappeared. There was no shortage of
oil on the markets, but the balance of supply and demand was precarious. Costs
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— particularly capital costs — were rising steeply. Arguments regarding levels of
oil reserves added to the concern. These arguments were misdirected since the
immediate problem was not the reserves underground, these were still sufficient
for several years. It was rather above the ground, particularly the lack of sufficient
capital investment for geopolitical reasons: producingcountries were reluctant to
invest massively to produce more oil for a market that did not seem guaranteed.
Why invest to supply Western consuming countries who wanted to reduce their
oil consumption because of their supply security concerns and to reduce
greenhouse gas emissions? There was great concern about forecasts of an oil
production ceiling of 95100 Mb/d, while the needs of China and other emerging
countries seemed unlimited. The market was preoccupied by its desperate
attempts to balance future supply and demand.

Many specialists did not understand why the price increases did not reduce the
increase in demand. The explanation is simple. The income effect — when
revenues double, gasoline consumption increases by 70% — is more important
than the price effect — when prices increase by 100%, gasoline consumption only
decreases by 7%.

Economic growth was extremely strong (4% per year from 2003 to 2007), while
the fuel price increases seen by consumers were “tempered” by the significance

of taxes in consuming countries and by price controls in emerging countries.

A comment should be made on the impact of speculation. When it seems probable
that economic growth will continue and the needs of emerging countries will
rapidly increase — e.g. automobiles in China — an increase in oil prices appears
inevitable. Commercial “funds” will therefore invest in oil — and other raw
materials — thinking that prices will continue to increase. They of course make
the trend in price increases more pronounced, but they do not create the increase,
they follow it.

The fall in demand and collapse in prices, from $147/barrel on July 11, 2008
to $40 at the end of 2008
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Economic growth tumbled while oil production remained strong. Even the
conflict in Georgia in August 2008 failed to slow the fall (however, the Russians
bombed both sides of the BakuThilisiCeyhan pipeline, the only outlet route
outside the control of Moscow, to show that if they wished, they could stop
exports from the Caspian).

The fact that oil was abundant and consumption was stagnant or even declining,
was finally recognized. OPEC reduced its production quotas by 0.5 Mb/d in
September, 1.5 in October, and 2 in December. This stabilized prices in the
$40$50 range. Investment funds withdrew from the oil markets (and those for
other raw materials) en masse. This seemed logical considering the price
forecasts, but only strengthened the trend to lower prices.

The fall in prices from $147 to less than $40 between July and December 2008
is in every respect similar to what occurred in 1986 at the time of the oil counter
shock, when Saudi Arabia launched a price war to recover market share and
prices fell from $28 to $8 between January and July. The reasons in both cases
were the same: an oversupply of crude oil. The market forgets longterm
considerations (anticipation of increasing and strong demand confronting limited
future production) and focuses on shortterm fundamentals.

The situation in 2011

After the price collapse at the end of 2008, and partly because of the reduction of
OPEC quotas, the price of oil started to increase again and rose to $70 per barrel
in mid2009. This was close to $75 considered at this moment by King Abdullah
of Saudi Arabia to be the right price for oil and the price needed to ensure the
production of marginal supplies, i.e. synthetic oil from Canadian Qil Sands, the
costliest liquid (obtained from non conventional oil) over the next few years.
Economists were satisfied: the price of oil was close to the “long term marginal
cost of production” or the cost of the most expensive barrel to produce in a few
years to meet demand.
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This situation did not last and quickly the price increased again, flirting with
$100/b at the beginning of 2011. Of course the revolutions in some MENA
countries played a role. However, it should be noticed that:

e Prices over passed the “long term marginal cost of production” before the
beginning of the movements in Tunisia and Egypt.

e These revolutions had a limited direct effect on the oil production. Only
in Libya oil production fell from 1,8 Mb/d to a very small quantity. Other
OPEC countries had large excess capacities and could meet the lack of
Libyan production, even if the quality of the crude was a problem (most
of the excess capacity was for medium, sour crude, while the Libyan one
is light, low sulfur).

By mid 2011 the oil price remains “high” and the short term direction is difficult
to predict. A price close to $100/b is the most likely forecast even if geopolitical
events can provoke strong variations.

HIGH OIL PRICES; HOW DO THEY AFFECT DEMAND?

Although the two oil shocks of 1973 and 1979 resulted in demand falling by 15%,
the increase in the price of a barrel from $10 to more than $100 between 1999
and 2008 had effects on demand that were slower and more limited. Several
explanations for this have been advanced:

e The weight of oil in the economy is less than it was 20 years ago
and so the importance of the energy bill is also less. France spent
nearly 6% of its GDP on its oil at the beginning of the 1980s but
only slightly above 3% in 2007. More efficient use of oil, and an
increase in the service sector’s share in the economy (services
consume little energy) explain this. However, although oil has
less weight in developed economies, it remains very significant
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for the poorest developing countries: in 2007 Senegal spent more
than 8% of its GDP to purchase the oil it needed.

The proportion of taxes in the price of gasoline and diesel fuel
lessens the impact of crude oil price variations in a number of
countries. Generally, in Europe, if the price of crude oil
quadruples from $25 to $100 per barrel, the price of fuel at a
service station only increases by around F0.50 per liter, which is
30% of the consumer price.

The price of a liter of gasoline represented half an hour’s earnings
at the French minimum wage in 1981, but only less than 15
minutes in 2011 (when the price of oil is $100/b).

“What is the “Right Price” for Qil?”

While it is difficult to answer this question, there are several possible benchmarks
that can be considered:

Production costs (excluding costs of capital) are less than about
$5/barrel in the Middle East, and $10 to $15 in other producing
countries. However, they are $60 or more for the highest cost oil
from difficult zones of the North Sea and synthetic oil obtained
from the very heavy crude oil of Orinoco or oil sands (also called
tar sands or crude bitumen) from Athabasca.

Most oilproducing countries who are members of OPEC depend
on oil for 80% to 90%of their national revenue. Until roughly
2005, they prepared their budgets assuming an oil price of
$203$25/bbl. For example, Algeria used $19/bbl for many years.
Any revenue from higher prices was then used for exceptional
expenditure (debt repayment, new equipment projects, etc.). This
situation has changed and many producing countries now “need”

a much higher price to balance their budgets. The price “needed”
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varies considerably from one producing country to another, but
often exceeds $50/bbl.

A new factor that must now be taken into account is the considerable increase
that will apply to future total production costs arising from the substantial
increase in capital costs. In recent years, these costs have increased by a factor of
2 or 3. Taking this increase into account, experts agree on a total production cost
(including capital costs) of $60 to $80 for the most expensive oil.

The price of oil is mainly determined by the balance of supply and demand.
“Speculation” increases the volatility of price but does not affect the price level.
Other factors: stock levels of crude oil and products, geopolitical events can at
some time play an important role.

HIGH OIL PRICES; HOW DO THEY AFFECT SUPPLY?

Non OPEC production seems to be reaching its ceiling in many countries except
for the CIS (in both Russia and countries of the Caspian region Kazakhstan and
Azerbaijan in particular) and West Africa. Only OPEC countries and in particular
the countries of the Middle East seem to be able to increase their production
significantly. Saudi Arabia has an actual production capacity of more than 12
Mb/d.

Who will make the necessary investments in exploration and production? The
five largest international oil companies (Exxon Mobil, Shell, BP, Chevron and
Total) have jointly earned more than $110 billion in profits every year from 2005
until 2008. In 2009 that total fell to under $70 billion. Results in 2010 were
distorted by BP taking a pretax charge of $32 billion in relation to their Deep
Water Horizon disaster, had it not been for that the total profit would have shown
a substantial increase over 2009. Over the total period some of these profits were
used to reduce their debt, which is now very low, and to reward shareholders.
These companies have announced significantly increased capital expenditure.
But prudence is still necessary:
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Stateowned companies (Saudi Aramco, The most promising basins are
often not accessible to major international companies. OPEC member
countries control 80% of reserves, and they are the lowest cost reserves
to exploit. However, since the nationalizations of the 1970s, and
notwithstanding the few exceptions which are discussed later, these
countries overall remain reluctant to reopen their oil and gas industries to
major international companies. Saudi Arabia and Kuwait are completely
closed. Iran has opened itself to only a limited extent. Outside the Middle
East, Venezuela has only opened marginal fields and reserves of
extraheavy crude oil to foreign companies. Outside OPEC, Mexico
remains totally closed to nonMexican companies and Russia has shown
that it wishes to keep tight control over its reserves. This leads to the
repeated refrain of international companies: “We lack profitable
projects”.

Producing states adapt oil taxation levels to increase their share of the
revenue when prices increase, leaving the foreign companies’ portion
broadly constant (in dollars per barrel). This policy is consistent with a
dominating political approach which sees mineral resources as an asset
belonging to the nation and its people whose benefits (and sometimes the
exploitation see the case of Mexico in particular) must be reserved for
nationals.

Saudi Arabia, NIOC — Iran, PDVSA — Venezuela, Pemex — Mexico, Sonatrach —
Algeria, NNPC — Nigeria, etc.) have not had the full benefit of the increase in

crude oil prices. Their government only returns a portion of the oil revenues to

them and retains the rest to finance their budgets. Of course, the high revenues of

recent years have allowed major producing states to balance their budgets or even

achieve surpluses in contrast to the difficult years of the 1990s. Nonetheless, in

many cases the amounts left for the national oil companies have been insufficient

for them to maintain and develop their oil production capacities. Since mid2008,
this position has been even more pronounced.
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NEW OIL NATIONALISM

The high oil prices of the period up to 2008 had important consequences for the
principal oil producing countries’ policies. Their revenues have given them
(temporarily?) far more independence from the major International Oil
Companies (I0Cs). Of course, for more than 30 years now, some countries Saudi
Arabia, Kuwait and Mexico have operated a system in which their National Oil
Company (NOC) holds a monopoly. Other countries (e.g. Venezuela), in which
the presence of oil companies was limited, have recently reduced this presence
even further through nationalization by legislation (Bolivia) or de facto
nationalization (Venezuela decided to increase the national oil company
PDVSA’s share in the project for exploitation of the extra heavy oils of Orinoco,
to 60%, leading to the withdrawal of Exxon Mobil and ConocoPhillips from these
projects in which they were the leaders).

As well as their higher petrodollar revenues, continuing concern that major
consuming countries will drastically decrease their oil consumption has made
producing countries very prudent when considering any increase in production.
Producing countries have blamed speculation for much of the increase in prices,
have always insisted that the markets are well supplied and that they need security
of demand in response to the security of supply called for by consuming
countries. Why should they invest tens of billions of dollars in new capacity,
which will probably result in a decrease or even collapse in prices, if demand

falls in several years’ time?

WHAT IS THE PRICE IN THE FUTURE YEARS?

The process of experts forecasting crude oil prices has proved to be self-
defeating. The forecast in the early 1980s that the price would exceed $100/bbl
before 2000, promoted a fall in demand and an increase in supply. Similarly, the
low prices of the 1990s discouraged investment and so were indirectly
responsible for the increases of 20032008.
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Nobody expects the oil price to fall back to levels of below $60/bbl. The potential
for increased demand remains very significant. If we want to “put China on four
wheels”, i.e. allow Chinese citizens access to the same number of vehicles per
inhabitant as the US, China will need the equivalent of the current worldwide
consumption of oil, for “only” one fifth of the world’s population. In addition,
reserves of oil although very large currently show constraints that were not
apparent in 1970 or 1980.

The oil market remains subject to basic economic laws: all periods of high prices
carry the potential for future prices to fall, since they tend to stimulate supply and
moderate demand. Nonetheless, it seems probable that future price movements
will continue to be both significant and unpredictable, while prices themselves
will stay at a considerably higher level.

UNDERSTANDING OIL AND GAS IN UGANDA

Oil and Gas Exploration in Uganda is currently taking place in the Albertine
Graben. The Graben is part of the East African Rift System and runs along
Uganda’s western border with the Democratic Republic of Congo (DRC). The
Graben is approximately 500 km long, averaging 45 km in width and 23,000
square kilometres in Uganda.

In dealing with Oil and Gas, one of the commonest terminologies to know is the
Petroleum Value Chain. The Petroleum Value Chain is the series of activities
starting from exploring for oil to consumption of petroleum products. The
Petroleum Value Chain has three major phases, namely; upstream, midstream,
and downstream.

Upstream covers exploration, development and production of petroleum together
with decommissioning. Exploration refers to the search for petroleum
accumulations and includes appraisal of the same to establish the extent
(distribution) of the petroleum accumulation below the earth’s surface and the
ease of flow of the petroleum from this accumulation. Development involves
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preparing for production by putting in place facilities and infrastructure for
collection, transportation and processing of crude oil and gas. Production is the
removal of petroleum from the accumulations below the earth’s surface to the
surface, and preparing the petroleum for transportation and refining. Midstream
includes bulk transportation of petroleum commodities (crude oil and natural gas)
and products (gasoline, diesel, jet fuel, etc), refining of oil and conversion of gas.
It also includes converting oil and gas into marketable products and chemicals.
Downstream deals with distribution, marketing and sale of petroleum products.
In some countries, downstream and midstream operations are considered together
as downstream operations.

Uganda confirmed commercial petroleum resources in 2006. Efforts to find oil
in Uganda started as far back as the 1920s. These efforts led to the identification
of surface seepages of oil and drilling of shallow wells around these seepages
before 1945. One deep exploration well (Wakil) was also drilled near Butiaba,
in Buliisa district during 1938. These initial efforts were not successful in
establishing commercial deposits of petroleum in the country. Renewed and
consistent exploration efforts commenced in the 1980s which culminated into
confirmation of commercial petroleum resources in Uganda during 2006.

The estimate resources in the country have increased from 300 million barrels in
2006 to 2 billion and 3.5 billion barrels in 2010 and 2012 respectively. As at June
2016, the discovered resources in the country were estimated at 6.5 billion barrels
of oil equivalent in place with about 1.4 to 1.7 billion barrels of these resources
recoverable (1 barrel is equivalent to 159 litres). The area explored presently
represents less than 40% of the total area with the potential for petroleum
production in the Albertine Graben. There is therefore potential for additional
petroleum resources to be discovered in the country when additional exploration
is undertaken.

Geological factors including the fact that oil in the subsurface is stored in rocks
with pores (similar to water in a sponge) and within structures, makes it
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impossible to recover 100% of the resources. The amount of oil to be recovered
depends on the properties of the rock such as how the pores within the rock are
connected to one another, reservoir pressures and type of oil, among others.
Globally, an average of 20 to 30 per cent of the oil in place is recovered
economically using the available technologies. Enhanced Oil Recovery (EOR)
methods are also often used to increase the amount of oil recovered from an oil
field using different technologies to supplement the natural production. EOR is
used to improve movement of oil in the oil field and the different methods of
EOR include polymer flooding, gas injection, and steam flooding. Twentyone
(21) oil and/or gas discoveries have been made in Uganda to date. The oil
companies currently licensed to explore, develop and produce petroleum in the
country are; Total E&P Uganda BV., Tullow Uganda Operations Pty Ltd, Tullow
Uganda Limited and China National Offshore Oil Corporation (CNOOC)
Uganda Limited.

Article 244 of the Constitution of Uganda vests the ownership and control of
minerals and petroleum in the Government on behalf of the people. The
Government therefore holds all resources in trust for the people of Uganda. The
Constitution also empowers Parliament to make laws regulating the exploration
and exploitation of minerals and petroleum. In this regard, Section 4 of the
Petroleum (Exploration, Development and Production) Act 2013 vests petroleum
resources in the Government on behalf of the people.

In Uganda, at a projected peak production rate of about 200,000 barrels of oil per
day, it is estimated that the current discovered resources can last 2030 years. The
length of time that oil and gas resources last in any given country largely depends
on the amount of discovered resources and the rate at which these resources are
produced. This rate is determined by many factors, including technical, strategic
and economic reasons. However, additional exploration and appraisal is
expected to be undertaken in the country, and this could lead to additional
resources being discovered in the country, hence prolonging this production
period. It is important that these resources are produced gradually in an efficient
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manner and at an economic rate that will also provide a sustained benefit to the
country.

The depth at which hydrocarbon deposits are found varies greatly around the
world. Very shallow deposits of less than 30metres were found in the early days
of exploration. Today, it is common to produce oil from more than 3,000 metres.
In Uganda, petroleum has been encountered between 290 metres and 3,000metres
in the discoveries that have been made in the Albertine Graben to date.

Different types of crude oil are produced around the world. Two of the most
important quality characteristics of oil are its density and sulphur content.
Density ranges from light to heavy, while sulphur content is characterized as
sweet or sour. Crude oils that are light (with degrees of API gravity above 360)
and sweet (low sulphur content) are usually priced higher than heavy, sour crude
oils. Uganda’s crude oil has; API range of 170 ~ 330, with a low sulphur content
but is waxy with an average pour point of 400C and hence solidifies at room

temperature. Uganda’s crude oil is therefore described as sweet and medium to
heavy.

In accordance with section 66 of the PEDP Act 2013, when a discovery is made,
the licensee is required to notify the Government and submit a technical
evaluation.

The licensed Oil Company appraises the discovery to determine the extent of the
discovery and the characteristics of the crude oil therein by drilling additional
wells and/or undertaking well testing. Following completion of appraisal and
interpretation of the data acquired during appraisal, the company applies for a
production licence and this application is supported by a Field Development Plan
(FDP) which details how the company intends to produce and transport the
petroleum in the discovery; and a Petroleum Reservoir Report (PRR) that
describes the technical understanding of the reservoir below the surface. These
reports are reviewed by Government and discussed with the company until
agreement is reached and a production license is issued. The company then
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prepares the field for production by drilling injection and production wells and
also putting in place other surface facilities for production and processing of
crude oil.

THE DIFFERENCE BETWEEN OIL AND GAS

Crude Oil and Natural Gas are both fossil fuels formed from the remains of dead
animal and plants over the course of thousands of years. They both are used as a
heat source, produce energy, and are both made up of different hydrocarbons
which are compounds of both hydrogen and carbon.

The Difference between oil and gas is that the term oil refers to hydrocarbon
mixtures that are liquid at room temperature, whereas gas is a mixture of gas
formed from the fossil remains buried deep in the Earth. Gas can be associated
with oil, or found alone.?

The biggest difference between Crude Oil and Natural Gas is their molecular
makeup. Crude Oil is comprised of a wide and diverse selection of complex
hydrocarbons. Because of its unique and complex makeup, Crude Oil comes in
many different forms and its viscosity and volatility can vary widely. Due to
each deposit of Crude Qil having its own unique mix of chemicals, it requires
extensive refining for it to be commercially used. Natural Gas is also made up of
a mixture of different hydrocarbons, such as gasses like ethane, propane, butane,
and pentane. However, the greatest benefit of natural gas is that its main
component (roughly 80%) is the relatively simple hydrocarbon methane. This
simple structure makes natural gas much easier to refine for commercial use.

Oil has a high density with a low rate of diffusion, whereas gas has an incredibly
low density and viscosity. Oil is an unctuous flammable substance which is not

% For further refrence see: Difference Between Qil and Gas.
http://www.differencebetween.net/science/nature/difference-between-oil-and-
gas/#ixzz6zwC3crhF
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water soluble, whereas gas is an aeriform fluid. Oil has various forms of
compositions and types, such as rock oil, mineral oil and crude oil. Gas is a
mixture of many other gases, and is used for heating, cooking, producing
electricity and drying clothes. Gas is used with the help of pressure and
temperature, that cast effects on the particles and is referred to as compressibility.
Many types of oil are found naturally, and some are processed. We call motor
oil, olive oil or crude oil etc. according to the applications and compositions.*

Oil and gas are used as fuels, and they are nonrenewable energy forms. Oil and
gas are both used for heating homes and buildings, but natural gas, when
compared to oil, is much cheaper. Oil is also more polluting when compared to
gas. Oil is used as a backup fuel for gas. Gas is more widely spread as a heating
fuel, and has reduced the usage of oil as a heating oil.>

Residual fuel contains relatively high amounts of sulphur, and has undesirable
properties which make it less useful, and also the cheapest. It also cannot be used
for cars or vehicles because it requires heating before use. Gas has replaced oil
in the industrial sector, and gas wins over oil because it is comparatively cheaper
and less hazardous to the environment, whereas oil use falls under regulations of
environmental restrictions on emissions.®

When compared to oil, gas gives off a lot of heat and light, but does not produce
smoke. Because it burns brighter, cleaner and hotter than other fossil fuels, like
coal and oil, it has become the first choice as a fuel. A gas supply is also reliable,
and gas pipes are buried safely underground.

Finally, they differ in their uses and consumption. After refinement Crude QOil is
generally used for; Gasoline; Heating Oil & Diesel Fuels; Other Products (such
as plastics); Jet Fuel; Propane; Residential Fuel Oil; Asphalt, to mention but a

* 1bid
® 1bid
® 1bid
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few whereas Natural Gas is used for; Electrical Power Generation; Residential
Heating; Commercial Heating; and Industrial Production.

This difference is not one that many people working on the legislation have
considered and the failure to consider this difference has been the single most
likely factor to affect the environment. This difference must be understood so as
to allow for the legislation for gas separately from the oil production laws.

It must be understood that gas, like Oil is a resource capable of profiting the
nation. This means that the challenges being faced in adhering to the standards
of gas, are not that different from the challenges faced in its sister mineral; oil.

Uganda has been described by the oil industry press as Africa’s ‘hottest inland
exploration frontier’. Exploration is taking place across the entire Albertine Rift
in Uganda, with five out of nine oil and gasprospecting blocks established by the
government currently allocated to companies for exploration purposes. Given the
volatility of oil and gas prices, it is difficult to estimate Uganda’s likely revenues
from the industry. Yet, if production goes ahead without hitches, the country’s
budget looks likely to receive a major windfall potentially doubling Uganda’s
revenue base within six to ten years.

This boost to national income offers Uganda a unique and exciting chance to
alleviate poverty and create broadbased development and improved standards of
living across the country. But international experience points to challenges which
are often faced by resourcerich developing countries in translating mineral wealth
into peace and prosperity. Much has been written about the “resource curse”.
Developing countries that become reliant on oil and gas minerals can see a
deepening of a range of political, economic and social challenges.
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INDUSTRY |

INTRODUCTION

The nature of oil and gas is one that is wide. As an industry, it covers very many
areas of the economy and the social structure. It is concerned with the
community; the people who are affected by the work it does. This is because the
industry must acquire land or work side by side with the communities in order to
extract oil. In this process, the industry must be careful to establish a working
relationship between themselves and the communities concerned.

The oil and gas industry also concerns the environment and its sustainability.
This paper found that the work carried out by the oil and gas sector has a direct
impact on the wellbeing of the environment. Poor working mechanisms could
potentially harm the environment. The industry can pollute air, land and water
bodies thereby choking the surrounding environments of their existence and
wellbeing. The industry is also concerned with the welfare of its own workers. It
must be able to respect and uphold their health and safety while at work or risk
facing court cases that will usually require compensation.

The Oil and Gas sector is comprised of numerous contracts that must exist to set
the project into action. These contracts are principally between the 10C and the
state that owns the resource. They can also be contracts between the 10Cs and

49
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different subsidiary companies whose role is to carry out certain activities that
the 10C could not carry out on its own.

The oil and gas mining is a venture that takes up a long amount of time. The
bringing of oil to fruition can take years of hard work and as such, there is a lot
of upfront investment that must be made at early stages. This investment can only
be regained at the end of the exhaustion of the project. This is why the sector is
very sensitive to changes in laws and taxation regimes as we know them. If these
changes occur to the sector without rightful insurance, it becomes difficult to see
the possibility of reaping from the sector.

The exploitation of Oil and Gas has extensive bearings upon the Communities
where the oil is situated. The settlers in the Albertine region have so far been
affected by the exploration stages of production. Some have been asked to
relocate, with or without compensation. Some have been resettled to other parts
in the country for purposes of exploration. This is because of the effects the
processes of the mining could potentially have on their health and the
environment at large.

The environment and climate are usually not spared in this too and as such, many
measures must be put in place to preserve the environment as much as is possible
during these processes of exploitation of the resource. These measures include
the passing or updating of laws concerned with environmental management, and
ratifying of international instruments that protect the same.

Also, the production of QOil undergoes different stages of production. The
Upstream which entails the exploration and drilling of the oil; midstream which
is concerned with transportation of this oil to refineries for purifying; and then
downstream which is concerned with the marketing and sale of the product. All
these processes will in essence require a lot of contracts with many different
organisations and many subcontracts as well. Some are straight up necessary;
others are required by the law.
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All these factors; numerous contracts, upfront investment, long life span,
sensitivity to change in laws and tax regimes, climate and community impact and
different stages of production; increase the chances of disputes arising. Indeed,
any of the mentioned factors has led to disputes that have required settlement.

Oil exploration started way back in the early 347 AD in China. In East Africa, oil
exploration started in the early 1930s by the British colonialists. The discovery
of oil in South Sudan, in 1987 brought many prospects of oil discoveries in East
Africa. 2006 massive oil reserves were discovered on the Ugandan shores of
Lake Albert. However, the discovery of oil in Uganda is traceable far back before
independence. Oil exploration activities were started in the 1920s by W.J.
Wayland, a Colonial Government Geologist of the British Protectorate. The first
well was drilled at a place called ButiabaWaki in 1938

However, the activities did not solemnize due to the outbreak of the Second
World War in the 1940s and the political instabilities of in the 1960s 1970s. These
activities were resumed in 1983, leading to confirmation of the presence of oil in
reasonable commercial reserves. The first recoverable oil discovery was made in
2006 by Hardman Petroleum and Energy Africa (now Tullow Qil) in Mputal
well KaisoTonya. This brings the total discoveries of oil in Uganda to 21 to date.

Oil and Gas Exploration in Uganda is currently taking place in the Albertine
Graben region. This is part of the East African Rift System and runs along
Uganda’s western border with the Democratic Republic of Congo (DRC). It is
500 km long and estimated to be 45 km in width.

Amount of oil estimated to have been discovered is 6.5billion barrels. (I barrel is
equivalent to 159 liters). Out of which 1.4 billion barrels is estimated as
recoverable.The area explored presently represents less than 40% of the total area
with the potential for petroleum production in the Albertine Graben and only 12%
is licensed. There is therefore potential for additional petroleum resources to be
discovered in the country when additional exploration is undertaken.
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It is important to note that not all that oil will be discovered. Globally, an average
of 20%30% of oil in place recovered economically using the available
technologies. How with advanced in technology.

The oil companies currently licensed to explore, develop and produce
petroleumthis can be increased. The advanced technology helps to supplement
the natural production.

e Total E&P Uganda BV

« Tullow Uganda Operations Pty Ltd,

e Tullow Uganda Limited and China National Offshore Oil Corporation
(CNOOC) Uganda Limited who are Joint Venture Partners,

e Armour Energy Limited

« Oranto Petroleum Limited

Uganda aims at commercializing (manage or exploit in a way designed to make
a profit) the oil and gas resources. Basing on The National Oil and Gas Policy,
2008 this will be done by adding value to the oil and gas through refining it. This
was affected with the signing of an MoU in Feb 2014 between government and
the abovementioned companies. The MoU provides for acommercialization plan
for the development of the discovered oil and gas resources in the country. The
MoU provides for the use of petroleum for power generation, supply of Crude
Oil to the refinery to be developed in Uganda and export of Crude Qil through an
export pipeline or any other viable options.

The Government of Uganda and Total on 11th September 2020, initialed the
Uganda Host Government Agreement (HGA) for the East Africa Crude Oil
Pipeline (EACOP) project.

Host Government Agreement (HGA) (An agreement between a foreign investor
and a local or host government governing the rights and obligations of the foreign
investor and the host government with respect to the development, construction,
and operation of a project by the foreign investor. An HGA is often required by
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foreign investors in countries where foreign investors' rights are not otherwise
protected by a bilateral investment treaty.

Subsequently, the Heads of State, their Excellences President Yoweri Kaguta
Museveni of Uganda and President Dr. John Pombe Magufuli of Tanzania on
September 13, 2020 met in Chato, northwestern Tanzania and signed an MOU to
fast track the EACOP project. Later, on October 26th, the President of Total
Exploration and Production Africa Nicolas Terraz and the Attorney General of
the United Republic of Tanzania Prof. Adelardus Kilangi initialled the Tanzania
HGA, paving the way for the construction of the 1,445km long pipeline that will
transport crude oil from Uganda’s oil fields in the Albertine Graben, starting from
Hoima, to the Port of Tanga.

Following from the previous discussant, | will start by answering the question;
what will be the effects of the developments of the refinery on the community
settlement and whether some people were displaced

The Ministry of Energy and Mineral Development acquired 29 sg.km of land for
the refinery. This land will host a refinery complex, an airport, waste
management facilities and petrochemical industries among others. As part of this
process, Government undertook a Resettlement Action Plan (RAP) through a
consultative process with the Project Affected Persons (PAPS) for the required
land during 2012. The objective of the RAP was to develop a framework for
managing the loss of economic activities and livelihoods through compensation
and/ or relocation of the affected people. Following approval of the RAP, its
implementation commenced in July 2013 with disclosure of compensation values
to verified land, crop and property owners and training in financial management
and livelihood improvement to enable the PAPs put to good use the compensation
packages. Payment of compensation packages commenced in December 2013
and by December 2016, 98% of PAPs who opted for cash compensation had
received their payments. The remaining 2% consist of PAPs who have not shown
up or have rejected the rates. In addition, 533 acres of land was acquired in
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Kyakabooga Parish, Buseruka Subcounty for resettlement of the PAPs who opted
for relocation and physical planning for this land has been completed.
Construction of resettlement houses for those who opted for relocation was
completed and handed over to the PAPs during 2017.

Here outlined is the policy and regulatory frameworks governing the country’s
petroleum sector

A National Oil and Gas Policy for Uganda was approved by Cabinet in 2008. As
part of efforts to operationalize the Policy, new legislation for the oil and gas
sector in Uganda has been developed. The Petroleum Exploration, Development
and Production (PEDP) Act 2013; and the Petroleum (Refining, Conversion,
Transmission and Midstream Storage) Act 2013 became effective in April 2013
and July 2013 respectively. The former repealed the Petroleum Exploration and
Production Act of 1985. In addition, the Ministry has developed regulations in
line with the two Acts and these are;

« The Petroleum (Exploration, Development and Production)
Regulations 2016

« The Petroleum (Exploration, Development and Production) (Health,
Safety and Environment) Regulations 2016

« The Petroleum (Exploration, Development and Production) (National
Content) Regulations 2016

« The Petroleum (Exploration, Development and Production)
(Metering) Regulations 2016

« The Petroleum (Refining, Conversion, Transmission and Midstream
Storage) Regulations 2016.

« The Petroleum (Refining, Conversion, Transmission and Midstream
Storage) (National Content) Regulations, 2016.

« The Petroleum (Refining, Conversion, Transmission and Midstream
Storage) (Health, Safety and Environment) Regulations, 2016.
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This is in addition to other sectoral laws, statutes and guidelines on Environment,
Wildlife, Water, Income Tax, Land, among others

And the Institutional frameworks for the sector are highlighted by The National
Oil and Gas Policy and the roles of the different Government institutions led by
the Ministry of Energy and Mineral Development. In line with the policy three
key separate institutions were created with the following roles:

« The Directorate of Petroleum in the Ministry which is responsible for
policy making; coordinating the development of the sector; and
undertake licensing and national and capacity building among other
roles.

« The Petroleum Authority of Uganda (PAU) regulates the different
players in the sector, including enforcing compliance and monitoring
the operations of oil companies.

« The Uganda National Oil Company (UNOC) as a separate
commercial entity responsible for state participation in the licenses
and other related business aspects.

The detailed roles of the Petroleum Authority and National Oil Company are
provided in the PEDP Act 2013. The Boards of Directors for PAU and UNOC
were inaugurated in October 2015, and recruitment of the Executive Director and
the Chief Executive Officer respectively by the respective boards of directors
together with staff was undertaken during 2016 and 2017. The UNOC and PAU
are now operational. For purposes of our class, oil and Gas law students can be
encountered anywhere by any person and a question can be asked that how can
the national oil and gas policy and the laws be accessed.

Hard copies of the National Oil and Gas Policy for Uganda and the laws and
regulations can be accessed from the Ministry of Energy and Mineral
Development, and soft copies from both MEMD and PAU’s websites
www.energyandminerals.go.ug and www.pau.go.ug respectively. As part of the
implementation of the National Communication Strategy for the Oil and Gas
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Sector in Uganda, government has developed a popular/ simplified version of the
policy which has been translated into eleven local languages, which can also be
accessed as highlighted above.

Furthermore, the efforts which have been put in place to keep local communities
informed and enable their participation in the sector are discussed as follows;

The National Communication Strategy for the oil and gas sector in Uganda
identifies communities in the Albertine Graben as one of the key audiences for
oil and gas information since they host oil and gas operations and infrastructure
for the developments. Information dissemination to communities is undertaken
through Community consultations and sensitization meetings before and during
operations.

Radio talk shows are carried out periodically to relay information to communities
in areas of operation and across the country on topics of common interest. In
addition, the Community Development Officers based at the district and
community levels are being capacity built to also support the dissemination of
information on the oil and gas sector to the communities. Local communities
supply most of the unskilled labor required during implementation of oil and gas
activities in their areas. The Oil Companies undertake Corporate Social
Responsibility (CSR) initiatives to support service delivery in health, education
and enterprise development, among others in the communities where oil and gas
activities are undertaken. The Ministry has also set up regional offices to ensure
easy accessibility for the communities.

Furthermore, The NOGP provides for efficiency in licensing through competitive
bidding. The Petroleum (Exploration, Development and Production) Act, 2013
provides for licensing of areas with the potential for petroleum production in the
country to be undertaken through open, transparent and competitive bidding.
Less than 10% of the Albertine Graben is licensed. The first competitive licensing
round for some of the areas which are currently not licensed was announced by
the Minister for Energy and Mineral Development on 24th February 2015 and
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three new licenses were issued. The second competitive licensing round was
announced in May 2019 and is still ongoing, covering 5 blocks in the Albertine
Graben.

Since the Albertine graben is shared with DRC there are some strategies which
were put in place to ensure harmonized development.

The Governments of Uganda and DRC (then Zaire) signed an agreement of
cooperation in 1990, to allow for joint exploration and exploitation of resources
across the border by either country. An addendum to the agreement was signed
in 2007 to provide for how any fields falling across the border would be shared
in line with the principle of unitization. This agreement allows establishment of
the percentage of the field in each country and thereby determine each country’s
share at the time of production. The two Governments have held discussions on
the ongoing work in the Albertine Graben, exchange of technical data and visits
to the Albertine Graben to understand the exploration work, among others. It is
however important to note that the discoveries made in Uganda to date are not on
the common border with DRC. The Governments of the two countries continue
to have regular dialogue to ensure harmonious development of the resources on
either side of the border.

And then for the issue of revenues which the government should expect from the
sector; Government revenues from oil and gas include royalties, profit oil share,
state participation and taxes. These revenues are expected to increase over the
years as the company’s recoverable costs reduce. The Production Sharing
Agreements (PSASs) signed between Governments and the Oil companies provide
for the sharing of petroleum during production. The International Oil Company
(10C) invests capital (along with the National Oil Company) in some cases.
Investment costs are deducted from production revenues in the form of cost oil.
The share of the revenues from the produced oil less cost oil is profit oil, which
is shared between Government and the licensee. Government also receives other
payments such as bonuses, royalties, duties, or taxes which are calculated on the
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basis of the amount of oil produced; Government and the 10C will share profit
oil throughout the entire duration of production. Government also receives
corporate tax on the IOC’s share of profit oil.

The government determines the recoverable costs as discussed below;

The Production Sharing Agreement (PSAs) provides that the financing risk for
petroleum operations is borne by oil companies. When commercial production
starts, the company receives a proportion of oil/gas production for the recovery
of their costs and a share of the profits. The PSAs set out the criterion under
which these costs are determined basing on the annual work programs and
budgets undertaken by the oil companies. These work programs and budgets are
presented to the Advisory Committee comprised of representatives of
Government and the Oil Companies for consideration and approval. The Auditor
General audits the annual books of account of the oil companies and indicates
approval of the recoverable costs for petroleum activities for the period under
review.

Lastly it is the Petroleum Authority of Uganda which is required to monitor and
regulate all operations of the oil companies. Prior to its creation, the Ministry of
Energy and Mineral Development deployed onsite field monitors during all
company operations to among other things ensure that the executed work
programmes and budgets are inline with those approved and followup to ensure
that work is undertaken in line with the provisions of the Laws, PSAs and
Regulations. The Companies submit daily reports regarding operations, including
the costs for these operations. Other institutions such as NEMA and UWA also
have fieldbased monitors who work with the District Environment Officers and
District Community Development Officers to monitor the Environmental,
biodiversity and social aspects.

The goal of the National Oil and Gas Policy is to use the country’s oil and gas
resources to contribute to early achievement of poverty eradication and create
lasting value to society. The Oil and Gas Revenue Management Policy
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emphasizes the need for Petroleum revenues to be used to develop infrastructure
and enhance the other productive sectors of the economy such as agriculture,
tourism, manufacturing, education, among others. This will enable the benefits
of oil revenues to be shared with the entire population and its impact is felt even
after the resources are depleted. The Public Finance Management Act 2015, Part
VIl Section 5575 provides for among others, the management of revenues
received from petroleum resources, specifically how these revenues will be
monitored, invested, audited and dispersed to support development. The Act also
provides for sharing of revenues between Central Government, Local
Governments and Cultural Institutions. Local Governments will receive 6% of
royalties and Cultural institutions will receive 1% of royalties.

STATE OF NATIONAL OR LOCAL CONTENT.

Local content refers to an increase in the utilisation of domestic labour and
businesses by oil, gas and mineral companies, nontax benefits stay incountry or
in the backyards of resource regions and local ownership and capital (equity) in
the longterm. Local content is composed of employment skills transfer,
technology transfer, business development and competitiveness, greater
participation in the extractive sector, development of downstream industries and
a quantifiable retained national net product leaving host nations and communities
better off than the preresource extraction periods.

Local or national content’ (state or public participation in resource exploitation)
goes to the root foundation of the right to development and economic rights
enshrined in the Ugandan Constitution.® The National Oil and Gas Policy include

two key objectives addressing the country’s local content aspirations: Objective

737 The National Oil and Gas Policy, Objective 7 “To ensure optimum participation in oil and
gas activities. Objective” and Objective 8 “To support the development and maintenance of
national expertise”.

8 The Republic of Uganda Constitution, 1995. Article 40 and 45.
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7: to ensure optimum participation in oil and gas activities. Objective 8: to
support the development and maintenance of national expertise.

TRAINING AND EMPLOYMENT OF UGANDANS
UNDER THE UPSTREAM AND MIDSTREAM

Laws

Section 56 (3) (f)° provides that “an applicant for a petroleum exploration licence
is expected to support his application with a statement on how it intends to train
and employ Ugandans.” There is however no specific provision in the same law
ensuring that, once trained, the same transnational oil companies should absorb
the trained Ugandans. Training and employment of Ugandans is further provided
for under Sections 126 and 127, which reinforces Section 56 (3) (f) by demanding
that the licensee submits to the Petroleum Authority a detailed program for
recruitment and training of Ugandans and transfer of knowledge to Ugandans.
However, there are no training and employment targets set within these
provisions and nor does the law provide any form of sanctions for
noncompliance. These provisions are repeated in the midstream legislation
verbatim,

These provisions are to a lesser extent consistent with the provisions of the Model
Production Sharing Agreement for Uganda (2006), which has a number of
provisions on the employment and training of nationals for the sustainable
management of the industry.

Article 21 Training and Employment

® The Petroleum (Exploration, Development and Production) Act for the (Upstream), 2013.
10 petroleum (Refining, Conversion, Transmission and Midstream Storage) Act, 2013. Sections
54 and 55.
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o Train and employ suitably qualified Ugandan citizens following
commencement of Production.

e Undertake the schooling and training of Ugandan citizens for staff
positions, including administrative and executive management positions.

« Provide grants to support the training of government officials on matters
related to the management and oversight of the petroleum sector.

Both the upstream and midstream laws lack provisions that ensure that Ugandans
employed by the transnational oil companies receive the same treatment, pay and
opportunities at their work place with their foreign counterparts.'* A recent report
by the Office of the Auditor general®? revealed that Ugandans working in three
transnational oil companies (Tullow Oil, CNOOC and Total) were being
underpaid compared to their foreign counterparts. The report discovered that
expatriates on average earned five to ten times more than nationals, while other
expatriates were found to have overstayed past the due dates for the
nationalization of their positions.

Provision of goods and services by Uganda entrepreneurs under the
Upstream and Midstream Laws

Both the upstream and midstream laws require licensee holders in the exploration
and refinery phases to give priority to local goods and services provided by
Ugandan entrepreneurs. While these laws “give preference” to local goods and
services, the term is too broad and subject to abuse by the more sophisticated
transnational oil companies. The law allows transnational oil companies to use

111995 Constitution of Uganda, Article 21.

12 Keith Muhumuza, “Auditor General Faults and Government and Oil Companies on skilling
Locals.” http://www.
monitor.co.ug/Business/Auditor--General--faults--government-oil/-/688322/2687092/-
/af385ez/-/index.html

(accessed June 30th, 2021).
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locally present foreign service providers who have built a longstanding
relationship with them in the process clouding out local firms.

Article 20 (Purchases in Uganda) of the Model Production Sharing Agreement
provides as follows;

e Maximize use of local goods and services, where available on a
competitive basis.

e Implement tender procedures that give adequate opportunity for local
suppliers to compete.

e Report achievements in utilizing Ugandan goods and services.

Much as the law demands that transnational oil companies, their contractors and
sub contractors notify local goods and service providers of upcoming contracts
as early as possible, there is no specific timeframe within which such information
should be made available. This leaves the local firms at the mercy of transnational
oil companies, which could elect to provide such information in a time frame that
is too late for the suppliers to participate. There are no national content targets,
nor standardized procurement procedures for local business entities and no
efforts by government at both the central and local government levels to develop
the capacity of local suppliers for the oil and gas sector. A recent study
commissioned by the Ministry of Energy and Mineral Development 43 defines
local content in terms of value addition, implying that ownership of the company
performing the value added activities should not matter. The study further argues,
that in a globalized industry, a local subsidiary of a multinational company can
be just as effective in using domestic inputs and developing capacity and
competence in Uganda as a company in which Ugandans hold a majority of the
shares and that national content should be measured as value added covering
value generation in both indigenous and foreign owned firms.

Environment, land Compensation, Human rights and security related
issues.
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The Supreme Court of India in Susethat Vs State of Tamil Nadu®® has held that
there must be a balance between human rights and economic development. As
such, the oil and gas laws should be revised to include this precautionary principle
in a bid to protect the right to a clean and health environment, and related rights
alongside mineral development.

Liability for damage due to pollution (upstream and midstream laws)

Principle 4 of the Rio Declaration* and Article 39 of the Constitution of Uganda
recognize the right of every person to a clean and healthy environment. To protect
this right, the Petroleum Exploration and Production Department Act sets in
motion provisions against pollution in Part X thereof. However, Section 131 of
the upstream law is ambiguous on liability for pollution damage caused without

(13

a licence: “... pollution damage occurs during a petroleum activity and the
activity has been conducted without a licence, the party that conducted the

petroleum activity is liable for the damage, regardless of fault”.

Aside from finding companies liable for pollution, regardless of fault, both the
upstream and midstream laws (Section 130 and Section 58 (1)) fail to provide for
a compensation regime for victims of such pollution or any losses resulting from
poor management of petroleum operations, in particular, the unforeseeable long
term damages such may have on the environment and human health. It would
appear that according to Section 131 there is no liability for pollution damages if
caused with a licence, which legalizes pollution. Liability for pollution damage
should accrue with and without a licence. However, there are more clear and
detailed provisions in the draft National Environment Management Bill currently
under review (clauses 95100). Clause 100 states that a person (including a legal
company) who pollutes the environment, is strictly liable for the damage caused

13 Civil Appeal 3418 of 2006.
14 Rio Declaration, 1992.
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to human health or the environment regardless of fault. In time there will be need
to harmonize the upstream legal provisions on pollution control with the principle
legislation on environmental management once the proposed bill becomes law.

COMPENSATION AND DISPLACEMENTS

Article 26 of the Constitution provides for the right to protection from
deprivation of property and guarantees the right to everyone to own property
individually or in association with others. It sets aside conditions for compulsory
deprivation of property in public use or in the interest of defence, public safety,
public order, public morality or public health. Article 26(2)(b) further provides
that there must be prompt payment of fair and adequate compensation, prior to
the taking of possession or acquisition of private property. A right to seek a court
remedy for any aggrieved party is equally accorded.

Noticeably, there are no specific provisions addressing surface access rights
disputes between international oil companies and local communities, nor are
there provisions for compensation and resettlement of displaced communities.
This has exacerbated conflicts between government, transnational oil companies,
and local communities in the oil rich region culminating into court disputes
among others.

LAND CONFLICTS AND HUMAN DISPLACEMENTS IN
THE ALBERTINE GRABEN

The government, transnational oil companies, and international service providers
in the oil and gas industry have been faulted for the ever increasing land conflicts
in the oil rich region. The existing institutional and legal systems fail to recognize
the legal interests and rights of communal land owners in the face of
multinational business interests. This has led to an increase in land grabbing,
violent evictions and displacement of thousands of communal land owners and
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consequently a spate of court cases against government.® Qil in Uganda, a local
online newsletter reveals an increase in land grabbing, evictions and violent
displacements of customary landowners by international business entities in
collusion with local businessmen and elites from Kampala.'®

In operationalizing Article 244 (1) of the Constitution on minerals and
petroleum resources, the Uganda National Land Policy lays down strategies to be
implemented by government in ensuring appropriate management and
governance of strategic natural resources. The following strategies are set out in
Clause 30 of the policy; government is required to:

e Protect the land rights and land resources of customary owners,
individuals and communities owning land in areas where mineral and
petroleum deposits exist or are discovered;

« Allow to the extent possible, coexistence of customary owners,
individuals and communities owning land in areas where petroleum and
minerals are discovered;

« Provide for restitution of land rights in event of minerals or oil being
exhausted or expired depending on the mode of acquisition;

« Guarantee the right to the sharing of benefits by land owning communities
and recognize the stake of cultural institutions over ancestral lands with
minerals and petroleum deposits; and

« Adopt an open policy on information to the public and seek consent of
communities and local governments concerning prospecting and mining
of these resources.

15 The Constitutional (Amendment) Act No.11 of 2005. Replacement of Article 244 (1).
16 Ibid Section 35.
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These provisions appear sufficient to remedy the current injustices faced by
customary landowners in the oil rich region and reinforce the right to protection
from deprivation of property and to culture and similar rights. However, the
decision of government to retain 93% shares from royalties, only relinquishing a
paltry 6% to be shared between local governments in the oil producing region
may be too little to guarantee the desired financial benefits optimization.t’
Government rewards cultural institutions with a relatively insignificant 1%,
while it completely ignores communal land owners and victims of violent
evictions and displacements.

There is no legal recognition of traditional mechanisms for dispute resolution or
customary law as a framework for the processing of disputes under customary
tenure. The government must demonstrate the political will to protect and remedy
the violations faced by customary land owners. The government should reinstate
district land tribunals suspended by the judiciary in 2006 for lack of adequate
budgetary support.

The upstream law is explicit on surface rights. Section 135 provides that “a
licensee holder cannot exercise any rights under their licence without the written
consent of the landowner.” Extensively, the provision attempts to provide for the
coexistence of petroleum development with landowner’s rights; notably Section
136 enables landowners in an exploration area to retain the right to graze stock
or to cultivate the surface of the land insofar as the grazing or cultivation does
not interfere with petroleum activities or safety zones in the area.

However, Section 138 of the upstream law enables a petroleum production
licence holder to acquire exclusive rights over a block in a development area. The
law disarms the landowner’s opportunity to negotiate for an enhanced value of

their property by subjecting it to the government valuer’s determination. This is

7 The Public Finance Management Act No.3 of
2015. Section 75.
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because the government valuer is by law instructed to disregard the increase in
the value of land as a result of the presence of petroleum. There is also a risk that
some landowners may not be compensated for disturbance of their rights and for
any damage done to the surface of the land as a result of oil and gas related
activities, if complaints or claims are made four years after the fact (Section
139(2) of the upstream law.

Security and militarization of the Albertine Graben

Security for the oil and gas development projects in the Albertine Graben is
provided by an elite special government military unit and private security firms.8
The Uganda Human Rights Commission has reported the denial of district labour
officers access to oil well pads in Buliisa District, while civil society
organisations have complained of illegal detentions and harassment from the
security and military in the region.*®

Currently the upstream and midstream laws are silent on human rights and there
are no set parameters or codes of practice guiding military, police or private
security firms in the oil region with respect to human rights. Oil companies are
however dutybound to provide for their own security detail under Sections 143
and 66 of the Upstream and Midstream laws respectively.

REVENUE MANAGEMENT AND SHARING

The goal of the National Qil and Gas Policy is to use the oil and gas industry to
contribute to early achievement of poverty eradication and lasting value to the

8 Haggai  Matsiko, “Guns in  the  oil  region” The  Independent
http://www.independent.co.ug/cover- story/5968-guns-in-oil-region (accessed on July 5th,
2021).

19 Uganda Human Rights Commission, “A Special Report on Oil in Uganda: Emerging Human
Rights Issues. Special focus on selected districts in the Albertine Graben” (2013).
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society. To zoom closer into this for instance, the petroleum will be used to
improve and develop infrastructure and enhance productive sectors that ride on
these; such as agriculture, tourism, trade, inter alia such that the benefit of the oil
and has production are well distributed to the population. The revenue from
petroleum production therefore must be well managed and invested to realize the
fruition of the same.

The Public Finance Management Act 2015 from Sections 55 — 75 stipulate on
the management of petroleum revenues; that involves its collection, monitoring,
auditing and investing. Section 56 establishes the petroleum fund where all the
revenues accruing to the government shall be paid to the fund.

EXISTING ENVIRONMENTAL CONCERNS.

This is obviously a foreseeable adverse impact on the environment and so the
expectation is that the government undertaking this oil exploitation already has
mechanisms to curb the risk posed against the government.

In place are the ESIAs Environmental and Social Impact Assessments whose
purpose is to assess and predict potential adverse social environment impacts and
develop suitable mitigation measures which are documented in the
Environmental and Social Management Plan (ESMP). The government can only
deal with these from a place of mitigating the adverse effect of the petroleum
production to the environment; how it can be contained and smoothen the sharp
ends of the issue on environmental concerns.

Various other frameworks have been established in regard to addressing the
environmental concerns. These include; Environmental Sensitivity Atlas for the
AG, an enforcement strategy plus guidelines for waste management and
operations in protected areas.

Waste management
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The waste in question includes the mud cuttings; a mix of the rock cuttings and
drilling fluids whose composition includes bentonite and barite chemicals which
without doubt pose a grievous harm to the local marine ecosystem.

During the exploration phase, waste generated is put in consolidation site where
waste is containerized and monitored; that is its transportation, treatment and
disposal. In Uganda, Water Based Mud has been used most often because it is
environmentally friendly than Oil Based Mud for this purpose there are
companies that have been licensed by government through NEMA specifically
to handle waste. Among these are Enviroserv, White Nile Consultants ltd and
Luweero industries have constructed facilities in Hoima and Nakasongola.

In addition, the oil spills are a concern too that must be managed. The danger is
wide spread when consideration is made of Lake Albert which is shared with
Democratic Republic of Congo which feeds the Nile that flows to South Sudan
and beyond.

To mitigate this, in place is the Oil Spill Contingency Plan drafted from the
Environment Risk Assessment and Sensitivity Analysis for oil and gas
operations. This plan considers a level of preparedness, emergency response
mechanism, command structure and resources available for handling spill.

What are the findings of the SEA Strategic Environment Assessment? Are
the recommendations being implemented?

The SEA is an international Concept that aims to evaluate impacts f oil and gas
operations to ensure these are captured in all government plans. The petroleum
production without doubt bears a number of risks and so multiple plans and
frameworks put in place. The SEA plays the part to evaluate whether these risks
are reasonably foreseen and thus practical mechanisms to contain the risks. The
assessment observed that the volume of waste generated would pose a great
hazard potential to human beings, water bodies and animals. The assessment also
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revealed the demographic changes in the region that would require planned social
amenities like road networks, health facilities etc.

Some of the assessments being implemented include; the state of the art waste
management facilities have been constructed in the Albertine graben, the
Ministry of Works and Transport are upgrading the road networks in the
Albertine as well as plan s for the construction of an international airport in the
region is underway. Also, clean water and infrastructure have been extended to
the region. In addition, the Ministry oof Education, sports and information
technology has sanctioned a curriculum that extends to oil and gas setting by
upgrading existing technical institutions to provide certifiable oil and gas
training. This greatly contributes to demand for ready labour force. In addition,
Enterprise Enhancement Centre is being established to raise the standard of
business and entrepreneurs, there is ongoing implementation of an Agriculture
Support Development Programme. inter alia.

Therefore, the manifestation of the projects mentioned above and various others
is a clear indication that the indications of the Strategic Environment Settlement
are well being implemented. This is also manifest in the numerous frameworks
set in place by government to calculate and manage the risks against the
environment, social content and the whole region.

It must be noted that the government has undertaken a number of endeavors,
some

in the aspects discussed above like environmental concerns, legal framework on
the management of the revenue to guard against the resource curse.

THE QUESTION ON HOW UGANDA WILL GUARD
AGAINST THE OIL CURSE IS VERY IMPORTANT TO
CONSIDER.
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The government of Uganda is conscious of the fact that many African countries
despite being wealthy in resources still remain poor under the brackets of
developing countries. The National Oil and Gas Policy is well informed that the
sector can have a negative effect on the oil and gas resource utilization leading to
economic stagnation and increased poverty.

Therefore, the government developed a robust policy, legal regulatory and
institutional framework that addresses the potential negative social,
environmental, and economic impacts of petroleum exploration and production
in Uganda. Inaddition to this, government has endeavored to establish a capacity
in and outside government to ensure effective and efficient development and
management of petroleum resource.

CONCLUSION

This analysis demonstrates that Uganda’s oil and gas laws fall short of protecting
and promoting fundamental and other human rights and freedoms enshrined in
the country’s constitutional framework. The analysis also shows that Uganda’s
current policy and legal regime fails the compliance test, with regard to the UN
Guiding Principles on Business and Human Rights. A number of human rights
issues are raised, ranging from lack of transparency and accountability in the
sector, nondisclosure of information, land conflict and compensation rights
violations, labour discrimination between international expatriates and local
human resources employed in the international oil companies, security and
militarisation of the Albertine Graben, and local business opportunities through
the provision of goods and services by local small business enterprises as key to
the realisation of the desired sustainable economic development in the country.
However, it should be noted that economic development does not directly
correlate to human development. Therefore, deliberate measures need to be taken
to ensure that sustainable economic development realises human development.
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INTRODUCTION.

According to the International Labor Organization Report 2020%° 2.3 million
women and men around the world succumb to work related accidents or diseases
every year; it corresponds to over 6000 deaths every day. Such senseless deaths
are undesirable and as such regulation of commercial activities especially
extractives is necessary to ensure health and safety standards of workers and the
communities surrounding the commercial activities are upheld.

It is noteworthy that accidents have a long history as far back as 1870°s?%. A case

in point is the Galician Oil industry in 1870’s where oil would be extracted by
digging holes?2. This was an incredibly inefficient style of extraction as well as a
safety hazard?®. As a result workers were often victims of collapsing shafts and
noxious gases leading to loss of lives®.

20 International Labour Organization Report (2020)

21 Alison Fleig Frank, Oil Empire: Visions of Prosperity in Austrian Galicia (Harvard
University Press 2005)

22 ibid

28 ibid

24 |bid
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This begs the question whether firms should be allowed to do selfregulation or
they should be regulated by the state. Allowing firms to selfregulate or persuasion
would have implications of poor or no compliance to health and safety standards
and strong state regulations on the other hand could discourage certain investors.

lan Ayres and John Braithwaite weigh in on the above debate and observe in
one of their works that there is a debate between those who favour strong state
regulation of business and those who advocate deregulation?. lan Ayres further
notes that the trick of a successful regulation is to establish a synergy between
punishment and persuasion. The import of the above assertion seems to suggest
that there should be a blend of both models?. It is equally noted that you cannot
develop a sound regulatory enforcement policy unless you understand the fact
that some times business actors were powerfully motivated by making money
and sometimes they were powerfully motivated by a sense of social
responsibility?’.

In the case of Susethat v State of Tamil Nadu?® the Supreme Court of India held
that there must be a balance between human rights and economic development.
The import of the above case is that development at the expense of people’s lives
is not desirable in a democratic dispensation.

UGANDA’S REGULATORY FRAME WORK.

In Uganda, the discovery of oil and gas has been identified as having the potential

to transform Uganda’s economy, moving away from a predominantly lowincome

25 an Ayres , John Braithwaite, Responsive Regulation : Transcending the Deregulation Debate
( Oxford University Press 1992)

26 ibid

27 lan Ayres , John Braithwaite, Responsive Regulation : Transcending the Deregulation Debate
( Oxford University Press 1992)

28 Civil Appeal 3418 of 2006
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to a competitive upper middle income country by 20402, However, this progress
should not be at the expense of the population.

Following the discovery of the commercially viable oil deposits in the Albertine
Graben region in 2006%, Uganda has since then embarked on establishing
effective regulatory frame work management to promote growth, development
and respect of human rights such as the right to health in Uganda.

Human Health has been defined to include physical, psychological and socio-
economic dimensions®!. Health and Safety laws and regulations trace their routes
from the Factories Act 1961 and the Offices, Shops and Railway Premises
Act 1963(OSPR)*?* which were aimed at correcting identified wrongs, the laws
tended to be very prescriptive in their content that is to say they laid down how
the wrong was to be corrected and were restrictive in their field by applying only
to the particular operation, process or premises defined in the Act.

The regulatory framework regarding oil sector in Uganda includes policies, the
Constitution, Acts of Parliament as well as Regulations. As such a number of
laws have been enacted to ensure that people are protected from health hazards
and life threatening situations that may arise from oil and gas industry activities.

The Constitution under Article 79(1) of the Constitution of the Republic of
Uganda 1995 as amended?® dresses Parliament with power to make laws on any
matter for the peace, order, development and good governance of Uganda.

29 Christopher Mbazira, Teddy Namatovu (2018) African Human Rights Law Journal
30 Pamela Mbabazi and Martin Muhangi, Uganda’s Oil Governance Institutions: Fit for Purpose

CPRD Working Paper No 60(2018) Mbarara University

31 Margaret A. Mcoy and Judith A. Salerno, Assessing the effects of the Gulf of Mexico oil
Spill on Human Health: A Summary of the June 2010 Workshop (The National Academies
Press 2010)

%2 John Ridley, Health and Safety in Brief (Elsevier, 3rd edition 2004)

33 The Constitution of the Republic of Uganda 1995 as amended
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Parliament therefore is possessed with power to make laws to regulate the Oil
and Gas sector.

Article 244(1) of the Constitution of the Republic of Uganda 1995 as
amended®* vests Government with control of all minerals and petroleum in, on
or under, any land or waters in Uganda. The Government therefore is charged
with responsibility to initiate policies and regulations for better management and
governance of the oil and gas sector.

Article 244(2) of the Constitution of the Republic of Uganda 1995 as
amended® confers powers upon parliament to make laws regulating the
exploitation of minerals and petroleum. The purpose of the laws made by
parliament is to ensure that companies/ firms uphold health and safety standards.

Article 39 of the Constitution of the Republic of Uganda 1995 as amended®®
provides for a right to a clean and Healthy Environment. Oil companies therefore
must ensure that pollution and oil spills are avoided and in the long run uphold
proper health and safety standards. Objective 14 of the National Objectives
justiciable under Article 8A of the Constitution®’ is to the effect that the state
must ensure that all Ugandans enjoy rights and opportunities and access to health
services, clean and safe water among other rights. The licensee therefore has a
responsibility to ensure there is no release of waste into wetlands. The wastes
from the oil exploration activities must be managed well to avoid contamination
of water resources and aquatic life generally.

The leading policy on Oil and Gas sector in Uganda is the Oil and Gas Policy

2008%. The main aim of this policy is to use the Country’s oil and gas resources

34 The Constitution of the Republic of Uganda 1995 as amended
% ibid

% jbid

37 The Constitution of the Republic of Uganda 1995 as amended
3 Qil and Gas Policy (2008)
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to contribute to early achievement of poverty eradication and create lasting value
to society®®. Principle 5.1.5 of the Oil and Gas Policy 2008*° provides; “The
environment, human development and biodiversity should be neatly balanced for
mutual benefit and survival. Many actors engage in development initiatives and
interventions focusing on expected benefits and often end up by doing harm. This
policy shall contribute to promote this balance to ensure sustainable
development. It is the responsibility of licensed oil companies to protect the
environment where they work or any areas in the country impacted by their
operations while Government shall legislate, regulate and monitor compliance.”
The above principle underscores the importance of regulations by government to
ensure oil companies do not make profits at the expense of the environment
health and safety of the people.

Principle 6.2.5 of the policy recognizes the need to protect the health of the
community, it anticipates the negative effects of oil and gas for example oil spills
that contaminate the water sources and also blow outs that would cause
death*!.Gas flares and dust would result in air contamination that would lead to
sickness*2.

The other policy is the National Environment Management Policy **whose
overall goal under Principle 2.1 is to ensure a sustainable social and economic
development which maintains environmental quality and resource productivity
on a long term basis that meets the needs of the present generations without
compromising the ability of future generations to meet their own needs. The

above policies are critical since it’s important to protect the forests, aquatic life

39 Ojijo Pascal, The Legal Regime for Protection of Environment During Oil and Gas
Exploration: Case Study of Uganda

40 Oil and Gas Policy (2008)

*1 ibid

42 ibid

*3 ibid
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and wild life in the Albertine region and to ensure survival of the people in the
areas*,

Other regulatory framework is discussed here under;

The Petroleum (Exploration, Development and production) Act, 2013%
provides under its long title that it is to give effect to Article 244 of the
Constitution, promote efficient and safe production activities among other
purposes.

Section 140(1) of the Petroleum (Exploration, Development and production)
Act*®, 2013 provides that petroleum activities shall be conducted in such a
manner as to enable a high level of safety to be maintained but also conform to
best petroleum industry practices and the occupational Safety and health Act of
2006.

Section 140 Sub section 2*” provides that a licensee shall identify hazards and
evaluate risks associated with any work performed in the course of petroleum
activities carried out under the licence which constitute a hazard to the health of
persons employed by him or her.

One of the regulations aimed at promoting health and safety is the Petroleum
(Refining, Conversion, Transmission and Midstream Storage) (Health,
Safety and Environment) Regulations, 2016, It confers a responsibility upon
a licensee and any person working for him or her to ensure compliance to the Act

*4 ibid

45 The Petroleum (Exploration, Development and Production) Act, 2013

46 petroleum (Exploration, Development and Production) Act

47 Petroleum (Exploration, Development and production) Act

48 petroleum (Refining, Conversion, Transmission and Midstream Storage) (Health, Safety and

Environment) Regulations, 2016
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as well as regulations and any other applicable law. This presupposes that a
licensee must ensure that the operations undertaken do not endanger life.

Section 4 of the Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016°
provides general duties to a licensee which include preventing incidents,
accidents and hazards and limit their consequences to human health and
environment, prevent and reduce the number of accidents among employees that
are likely to result into loss of time for work, disability or fatality to the
employees, to ensure that occupational safety and health in all midstream
operations is satisfactory for the health and safety of employees and the
environment, to ensure that the level of safety and health is at all times concurrent
with the technological development and to comply with the requirements under
the Occupational Safety and Health Act, 2006°°.

Regulation 5(2) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016 °*
provides that the licensee shall ensure that process and auxiliary facilities are free
from failure during operation that is likely to lead to hazardous situations |,
incidents or accidents.

Regulation 6(a) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016 °2
requires the licensee to comply with requirements of the Occupational Safety and
Health Act, 2006 and in addition ensure that the management of health, safety
and the environment comprises the operations, resources, processes and

49 Petroleum (Refining, Conversion, Transmission and Midstream Storage) (Health, Safety and
Environment) Regulations, 2016

%0 Occupational Safety and Health Act, 2006

%1 ibid

52 ibid
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organization necessary to ensure prudent operations and continuous
improvement.

Regulation 7(a) Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016 %3
provides that the licensee shall ensure that all offices, warehouses and process
buildings within a facility are constructed in accordance with standards approved
by the Authority and best petroleum industry practices. Premises safe

Regulation 7(b) Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016 >
requires a licensee to ensure that the laboratory building construction takes into
account the safety of employees and provision of adequate ventilation and
measures for proper disposal of waste.

Regulation 7(d) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations,
2016°°requires the licensee to ensure that the emergency alarm system and
evacuation programs within the facility conform to standards approved by the
Authority and best petroleum industry practices.

Regulation 8(1) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
confers a responsibility on a licensee to ensure that risk assessment on health,
process, safety and working environment is planned, carried out and used.

%3 ibid

% ibid

% Petroleum (Refining, Conversion, Transmission and Midstream Storage) (Health, Safety and
Environment) Regulations, 2016

% ibid
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Regulation 8(2) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016 °7
provides that the risk assessment carried out under Sub regulation (1) shall
identify the likely incidents, hazards or accidents that may occur during
midstream operations or in the operations of a facility and their consequences to
human life , environment and the facility.

Regulation 16 of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations,
2016°%requires a licensee to reduce risk by selecting technical, operation and
organizational solutions that reduce the probability of harm, errors, hazard,,
incidents or accident situations that may occur, establish barriers among other
measures.

Regulation 19 of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016 °°
requires the licensee to take measures to protect the community where the facility
is located or where the midstream operation is taking place from impacts of a
facility or midstream operations during the construction, operation and
decommissioning of facilities.

Regulation 20 of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016 ¢
requires the licensee to put in place safety signs at the entrance to rooms, zone or
equipment where employees are likely to be exposed to incidents, hazards or
accidents at the restricted areas, ensure that there is adequate response and rescue
against incidents, hazards or accidents among other measures.

" ibid
%8 ibid
% ibid
% ibid
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Regulation 21(1) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016 %
provides that the licensee shall ensure that every employee has the competence
necessary to carry out his or her duties in accordance with the occupational Safety
and Health Act 2006 and the regulations.

Regulation 21(2) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016 °?
provides that an employee shall have training in occupational health and safety
and in handling incidents, hazards and accidents. John Ridley has noted that the
training may take the following form®;

At induction training for all employees would cover all aspects of employment
including: fire precautions and evacuation drill, details of company products, tour
of the premises to identify location of facilities, occupational health facilities
such as first aid arrangements, accident prevention activities, safety rules to be
obeyed, fire and security arrangements, who to contact if in doubt.

In respect to a contractor and his employees: the training would include local
safety rules to be obeyed, any special hazards in their area of work, safe systems
of work and permittowork systems procedures, emergency and evacuation
procedures, allowed access routes, permitted use of welfare facilities, canteen,
toilets, first aid to mention but a few.

Ongoing health and safety training for all employees: would include
reaffirmation of safety rules, hazards likely to be met in the work and techniques
for avoiding them , safety devices and how to use them, reaffirmation of

%1 ibid

62 petroleum (Refining, Conversion, Transmission and Midstream Storage) (Health, Safety and
Environment) Regulations, 2016

83 John Ridley, Health and Safety in Brief (Elsevier, 3rd edn 2004)
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emergency and evacuation procedures, action in the event of an accident as well
as procedure on identifying a hazard.

Regulation 25 of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016 %
places a responsibility on employees to cooperate on implementation of measures
put in place by the licensee to create a satisfactory and safe working environment.

Regulation 83 of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016 ®°
requires the licensee to provide respiratory protective device where an employee
or person having access to a facility is exposed to the risk of an airborne
hazardous substance or an oxygen deficient atmosphere in the workplace.

Another regulatory framework is to be found under the Petroleum (Refining,
Conversion, Transmission and Midstream Storage) Regulations, 2016.

Regulation 34(1) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) Regulations, 2016% confers a duty on the licensee to
report any accidental spillage of petroleum commodities, petroleum products or
chemicals inside a refinery conversion plant to the Authority immediately but in
any case not later than 24 hours from the time of the spillage. This would be to
mitigate the possible disastrous consequences that may arise and endanger human
life where if not prevented.

Regulation 34(2) Petroleum (Refining, Conversion, Transmission and
Midstream Storage) Regulations, 2016 °7 requires the licensee within 14 days
after the accidental spillage occurs under sub regulation (1) to submit to the
authority a written report describing the cause and nature of the spillage, the

%4 ibid
8 ibid
% Petroleum (Refining, Conversion, Transmission and Midstream Storage) Regulations, 2016

57 Petroleum (Refining, Conversion, Transmission and Midstream Storage) Regulations, 2016
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amount of spillage, precautionary measures taken since the spillage to prevent
any hazard that may arise from the spillage and precautionary measures taken to
prevent such spillage in the future. All the above is to ensure safety of not only
employees but the surrounding communities.

Oil spills have in the past caused devastating consequences. A case in point is the
Gulf of Mexico oil spill. On or about 20" April 2010, eleven (11) oil workers lost
their lives when the deep water horizon, a semisubmersible offshore drilling in
the Gulf of Mexico exploded and created one of the largest environmental
disaster in the U.S history. In the weeks and months that followed hundreds of
millions of crude oil spewed into the Gulf of Mexico threatening the waters and
surrounding lands, marshes and beaches, damaging fish and wild life and
disrupting the lives of many residents and communities in the Gulf region. The
Albertine region is not an exception to such spillage hence the justification for
regulation to protect the communities from a disaster that would befall them in
the event of a spillage.

Similarly in 2001, the African Commission on Human and Peoples’ Rights
concluded consideration of a communication under Article 55 of the African
Charter on Human Rights and Peoples’ Rights which dealt with alleged
violations of human rights of the Ogoni people in Nigeria® a complaint was
lodged in March 1996 by two nongovernmental organizations. These were the
Social and Economic Rights Action Centre (SERAC), based in Nigeria and the
Centre for Economic and Social Rights (CESR) in New York®. The
communication dealt with a number of alleged serious human rights violations
of the Ogoni people. The complaint alleged that the military government of
Nigeria had been directly involved in irresponsible oil development practices in

8 Communication 155/96, The Social and Economic Rights Action Center and the Center for
Economic, and Social Rights

% Fons Coomans, The Ogoni Case before the African Commission on Human and Peoples'
Rights (2003) Cambridge University Press
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the Ogoni region. The Nigerian National Petroleum Company (NNPC), the
State oil company, formed a joint venture with Shell Petroleum Development
Corporation (SPDC) whose activities in the Ogoni region allegedly caused
environmental degradation and health problems among the Ogoni people,
resulting from the contamination of the environment. The African Commission
found that there were violations of the rights to health, a health environment,
housing and food among others contrary to Articles 2, 4, 14, 16, and 21 among
others. The African Commission further appealed to the government of the
Federal Republic of Nigeria to ensure protection of the environment, health and
livelihood of the people of Ogoni land by adopting various measures.

Regulation 36(1) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) Regulations, 20167° confers a responsibility on a licensee
to prevent leaks that would cause serious consequences. Regulation 36(2) of
Petroleum (Refining, Conversion, Transmission and Midstream Storage)
Regulations, 2016 requires a licensee to document any leaks identified under
Sub regulation(1) and submit a report to the Authority within seven days after
detection of the leak indicating measures taken to rectify the leak.

Regulation 52 of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) Regulations, 2016 "2confers a responsibility on a licensee
to put in place measures for pollution prevention and control from gas flaring.

The other law is the general law of Occupational Safety and Health Act, 2006
that provides under Section 13(1)” for general duties of employers to protect
workers by taking all measures to protect his or her workers and the general
public from the dangerous aspects of the employer’s undertaking at his or her
own cost, to ensure as far as reasonably practicable that the working environment

0 ibid
" ibid
72 ibid
3 Occupational and Safety Health Act, 2006
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is kept free from any hazard due to pollution. The employer must ensure that the
place of work is safe.

Under Section 13(2)"* the duty of the employer extends to provision and
maintenance of plant and systems of work that give as far as is reasonably
practicable a safe working environment including its vicinity, ensure safety and
absence of risks to health in connection with use, handling, storage and transport
of articles and substances among others.

The employer must ensure that the place of work is safe. Such was the case
in General Cleaning Contractor’s v Christmas’™. Christmas was a window
cleaner working for a window cleaning contractor. The firm provided safety belts
for its employees but on one building there were no hooks to attach to the belts.
The firm was aware of this situation. Christmas was injured while cleaning
windows on that building. A defective window sash fell onto his fingers and
caused him to lose his grip. As a result, he fell to the ground and suffered serious
injuries. He sued his employer for failing to provide a safe place of work. It was
held that the employer was liable. He was aware of the danger surrounding the
lack of hooks on the building and should not have continued to send employees
to work there.

The employer must ensure a Safe Plant and Equipment for instance all
machinery, tools and equipment used by the employee must be reasonably safe
for use. In the case of Bradford v Robinson Rentals® , A van driver was
required to make a long journey during some extremely cold weather. His
employer knew that the heater in the van was broken but insisted that the driver
make the journey. The driver suffered frostbite. It was held that the employer was

4 Occupational Safety and Health Act, 2006
75 [1953] AC 180

76[1967] 1 ALL ER 267
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liable for the driver's injuries. He had breached his duty to provide safe plant and
equipment.

The employer must equally ensure a Safe System of Work. This duty relates
to safe working methods. It is a very wide duty and includes a number of issues
including the layout of the workplace, warnings about potential hazards, the
provision of safety equipment and training & supervision in its use. Employers
must warn employees about potential hazards that they would not otherwise be
able to avoid. However, they are entitled to assume that employees have some
common sense and so do not have to warn them of all dangers.

In the case of O'Reilly v National Rail”’,a group of scrapyard employees found
an unexploded bomb in their workplace. Several men challenged O'Reilly to hit
the bomb with a hammer to see what would happen. He hit the bomb and they
were injured when it exploded. They sued their employer, saying that they had
been provided with no guidance as to how to deal with this type of situation. It
was held that the employer was not liable. He was entitled to assume that they
would have had sufficient common sense not to hit the bomb with a hammer.

Employers have a duty to provide appropriate safety equipment and advise
employees of its whereabouts. In the case of Finch v Telegraph Construction
& Maintenance Co Ltd"® ,Finch was employed as a grinder and was injured
when a piece of flying metal struck him in the eye. The employer had acquired
the necessary protective goggles but had never told the employees where they
were kept. It was held that the employer was liable for the employee's injury.

It is worth noting that in many situations the employer will be under no duty to
insist that employees actually use the safety equipment. Such was the case in
Qualcast (Wolverhampton) Ltd v Haynes’® where an employee was injured

77[1966] 1 ALL ER 499
78 [1949] 1 ALL ER 452
79 [1959] AC 743, HL
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when he was splashed on the legs with molten metal. The employer had provided
him with protective spats but he had chosen not to wear them. It was held that the
employer was not liable. Court observed that by making the spats available to the
employee he had done all that was reasonable in the circumstances.

Section 27 of the Occupational Safety and Health Act®® confers a duty upon a
person in control of premises in this case a licensee to use the best practicable
means to prevent the emissions into the atmosphere from the premises of toxic
or offensive substances and to render harmless and inoffensive any substances
that may be emitted. In the case of Jane Lugolobi &ors v Gerald Segirinya
81that involved noise and bad odour released into the atmosphere court held that
the noise and bad odour was a violation of the plaintiff’s right to a clean and
healthy environment. It was further observed by court that the defendant had an
obligation to control the release of fumes into the atmosphere. As such the

employer’s duty extends to the community around the area with these activities.

The above cases assist in understanding the responsibility a licensee shoulders to
ensure that the safety of his or her workers and the communities.

Another law is the Water Act Cap 1528 .The above law governs management
of water extraction activities in Lake Albert for use in the petroleum activities®.
It is pertinent in the sense that without proper environmental and water
management guidelines, water resources would be polluted and mismanaged to
the detriment of the society®. Pollution of water would mean deprivation of many
people from a livelihood since it would Kill the fish and contaminate the water

80 Occupational Safety and Health Act,2006

81 2007 KALR 396

82 Water Act Cap 152

8 pamela Mbabazi and Martin Muhangi, Uganda’s Oil Governance Institutions: Fit for Purpose
CPRD Working Paper No 60(2018) Mbarara University

8 ibid



<
+

ISAAC CHRISTOPHER LUBOGO

sources. The case of Salvatori Abuki v Attorney General® has extended the
meaning of a right to life to include a right to a livelihood. Irresponsible oil
exploration activities would be disastrous and significantly negatively affect the
communities around the Albertine region which would in the long run affect the
right to life.

Another law is the National Environment Act that provides under Section
2(2) 8¢for principles of environmental management that include but are not
limited to assuring all people of Uganda the fundamental right to an adequate
standard of health and wellbeing.

Section 19(3) of 8 provides that every developer is to undertake an Environment
Impact Assessment (EIA) if the project is likely to have an impact on the
environment. It is not in doubt that the oil industry has numerous impacts that

may include spills that could endanger people’s health and even to death.

Section 3(2) of National Environment Act® confers on every person the right
to a healthy environment. This gives effect to Article 39 of the Constitution of
the Republic of Uganda 1995 as amended®® that provides for a right to a clean
and healthy environment. A healthy environment would be one free from
pollution and other hazards.

The other law is the National Environment (Waste Management)
Regulations, SI No 52 /1999 which applies to all categories of hazardous and
nonhazardous waste, storage and disposal of hazardous waste and their
movement into and out of Uganda. This would ensure that people’s health is not
affected by poor disposal of waste for instance coming from oil pipes.

8 Attorney General v Salvatori Abuki Constitutional Appeal No.1 of 1998
8 National Environment Act

87 National Environment Act

% jbid

8 The Constitution of the Republic of Uganda 1995 as amended
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Another law is the National Environment (Standards for Discharge of
Effluent into Water or on Land) Regulations, SI No 5/1999% which provides
for standards for waste water before it is discharged into water or onto land. The
regulations provide for the general obligation to mitigate pollution.

Another critical law is the National Environment (Wetlands, River Banks and
Shores Management) Regulations SI No 3/2000°' which regulates the
management of wetlands, river banks and lake shores. The objectives of the
regulations include conservation and wise use of wetlands and their resources in
Uganda for purposes of minimizing and controlling pollution of rivers and lakes
and controlling pollution or degrading activities.

In conclusion whereas the oil and gas sector has the potential of leading to
development of Ugandan economic sector there is need to have robust regulation
mechanisms to ensure that the health and safety standards of people are upheld
since hazards such as oil spills would turn the otherwise blessing to a curse.

% National Environment (Standards for Discharge of Effluent into Water or on Land)
Regulations, SI No 5/1999

°1 National Environment (Wetlands, River Banks and Shores Management) Regulations SI No
3/2000
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ENVIRONMENT, ETHICS).

INTRODUCTION.

An environmental aspect is an element of an organizations’ activities, products,
and services that can interact or that interact with the environment.

In ordinary parlance an environmental aspect is the way an activity, service or
product either of a juridical person or natural person impacts the environment.

Environmental aspects include inter alia, air emissions, effluent discharges, waste
arisings, land contamination, use of resources like water, fuel.

Therefore, the difference between environmental aspects and environmental
impact is that, the former is an activity, product or service that can or interacts
with the environment while the latter is a change to the environment whether
adverse or beneficial, wholly or partially resulting from an environmental aspect.
Thus an environmental aspect causes an environmental impact.

Oil is often regarded by the public as a dangerous and polluting industry. This
somewhat dramatic view relates particularly to the operations traditionally
perceived as the most critical, such as drilling and transport by tanker and
pipeline, which the public associates with spectacular accidents such as oil well

blowouts and “black tides” which result from major oil spills. In addition, there
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have been several occasions when routine operations involving longterm
installations have proven to be a source of danger. Events in the North Sea such
as the capsize of the Alexander Kielland and the fire on Piper Alpha were major
contributors to this perception.

Exploration and production activities involve the manipulation of flammable
substances at high temperature and pressure which sometimes contain very toxic
gases. The main risks are essentially associated with uncontrolled escapes of
hydrocarbons and other hazardous substances, which can cause fire, explosions
and contamination. There are other dangers inherent in the very nature of the
means and processes deployed, such as flares which can cause high levels of
thermal radiation, or heavy, bulky objects which are difficult to maneuver. These
effects can be amplified by the working environment, which often involves
working in a constrained space in remote locations, particularly offshore.

Apart from problems occurring during operations, often due to human error,
shortcomings in the design of the structures is another major cause of loss of
control in installations. In order to prevent this, an assessment of risk must be
fully integrated into the design of a development project and all stages of the
engineering. Exploration and production induce also various effects on the
environment, soil, water or air. As all human activities, it contributes to
greenhouse gas emissions, which means that specific efforts must be taken to
limit these effects.

The Piper Alpha accident is one unforgettable event. The accident which befell
the oil and gas production platform Piper Alpha in the North Sea in 1988 called
into question established offshore safety practices. This platform, situated 110
miles NorthEast of Aberdeen in Scotland, was destroyed in several hours
following a series of explosions, killing 167 persons. It led to production being
stopped immediately, for several months, at five other fields, with a total loss of
production of 300000 bbl/d, representing 12% of the production of the North Sea.
It was estimated at the time that the loss of exports amounted to £550 million in
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1988 and £800 million in 1989, with a loss of tax revenue to the British
government of £250 million in 1988-1989 and £520 million in 1989-1990.The
findings of the enquiry conducted by Lord Cullen which led to a significant
change in the law, with greater emphasis on objectives to be met. The report also
made it made clear the need for the development and application of a safety
management system (SMS) by all companies, a practise now regarded as
standard in the offshore industry.

Legislation varies between countries, but many of the companies operating in the
North Sea have applied the new approach to safety at other fields all over the
world, and these practices have been disseminated throughout the entire oil
industry.

REDUCING RISK.

The central production facility must be designed in a manner such as to limit risk
by reducing the frequency of malfunctions and minimising their consequences.
More specifically this means:

« Minimising the likelihood of a loss of control of production and
particularly of escapes;

« Reducing the probability of ignition/explosion where there is an escape.

« Containing the consequences of any fire, explosion or escape of toxic
substance;

« As a last resort, ensuring that there are means of evacuation for all
contingencies.

In order to bring this about, safety imperatives are integrated right from the
preliminary design stage into the overall layout, ensuring safe separations are
respected, and systematically separating the oil and gas treatment plant from
ignition sources. The organisation of each project therefore draws on traditional
risk management methods such as quality control, risk assessment, safety reviews
and audits.
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The treatment plant is equipped with specific safety facilities, most commonly
firefighting systems. It is always equipped with an integrated process control
system and an emergency shutdown (ESD) system. Detectors continuously
monitor pressure, temperature, liquid levels, etc. As an antifire precaution, gas
detectors automatically shut down production and dispatch the contents of
processing units to the flare. If a fire breaks out, fire detectors automatically
trigger sprinklers in the zone where fire was detected. Reliability calculations are
carried out for all safety systems which depend on sensors and automatic
mechanisms (safety integrity levels or SIL).

Safety precautions are put into effect on equipment whose main function is not
safety. The accommodation quarters in dangerous areas are designed to withstand
explosion and fire, and an overpressure is maintained in order to prevent gas,
smoke or toxic substances from penetrating. The gangways and means of escape
must be able to maintain their integrity for a minimum period following fire or
an explosion.

At each stage of a project safety reviews are conducted which are intended to
ensure that processes in the treatment plant are robust. They identify the main
hazardous events which threaten the installation: blowout, fires and explosions,
escapes of hydrocarbons, ship collision, helicopter crash, etc.

Health Safety Aspects. Having looked at matters related to the design of
installations, we shall now turn to safety issues associated with operations.

Legal aspects. When an accident or disaster occurs, initial attention, and
subsequently the investigations, focus first on technical defects and human error,
and then turn to organisational deficiencies.

The European Union Seveso |1 Directive, which took effect on 3 February 1999
and relates to the prevention of major accidents, states clearly that it is the
responsibility of all operating enterprises to practise a policy of prevention.
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Management therefore has a clear responsibility to formulate a safety policy and
make organisational arrangements for safety. This legal requirement alone is
sufficient argument for the company to ensure that it has in place an effective
safety management system.

Human Factors is of the major causes of accidents, and obviously has to be
addressed by ways other than merely punishing the guilty party. This is made
very clear by looking at the causes of errors. It can be seen that in most cases
these are the result of underestimating the risk, suggesting inadequate
management and an inadequate appreciation of this danger in the organisation of
the work, equipment ergonomics, etc.

What is more, as systems become more complex, human error rises because it
becomes more difficult for the workers concerned fully to apprehend the danger
associated with their decisions. Management studies have shown that, since the
1960’s, less than 15% of operational problems which arise, including the
prevention of accidents, can be dealt with effectively by the individual. The
organisation of work and training, and the dissemination of information is
therefore critical to accident prevention and to minimising the consequences of
error.

This is why safety management is far more than a matter of merely solving
technical problems and enacting regulations.

TAKING ACCOUNT OF THE ENVIRONMENT.

Keen to maintain a positive image, oil companies endeavour to prevent or control
environmental problems resulting from their activities, and set clear
environmental targets. These relate mainly to reducing the flaring of gas,
emissions of hydrocarbons and the oilcontent of effluent, minimising the
environmental impact of their operations, preserving biological diversity and
cleaning up the legacy of historical contamination. The companies are highly
aware of the very severe financial consequences of accidents and pollution in
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terms of fines, compensation payments and the negative impact on their image.
They fully appreciate the need for their operations to be clean and safe. The
companies have a duty to minimise the risk of oilspills and the economic,
ecological problems that arise due to the oil and gas sector.

Over the last 20 years, and particularly since the Exxon Valdez catastrophe in
1989 and the highprofile hearing which followed leading to the award of massive
compensation payments, a battery of regulations and a whole range of technical
measures have been put in place internationally to contain possible disasters.
Since the Kyoto Protocol in 1996 greenhouse gases, and combustion gases in
particular, are under scrutiny. In response to concerns about global warming, and
driven also by states desirous of making the most of their natural resources, the
practice of flaring associated gases is declining, these gases instead being
reinjected into the reservoir, used for secondary recovery or, when possible,
marketed.

A global initiative led by the World Bank “the Global Gas Flaring reduction”
has the aim to reduce significantly the emissions of Carbondioxide due to flaring.
According to this organisation, natural gas flaring represents around 150 billion
cubic meters every year, which is more than the annual gas consumption of
France and Germany and around 15% of committed emission reduction by
developed countries under the Kyoto protocol for 20082012. Flaring takes place
all over the world, firstly in Africa (30%), Middle East (25%) and the Former
Soviet Union (20%) but also in the Americas (10%), Asia (10%) and Europe
(3%). Reducing flaring is not a simple task as it means limiting the emissions of
associated gas in the process where the use or reinjection is not easy

Liquid effluent poses a particular problem. Water is a byproduct of oil
production, and the water naturally contains hydrocarbon emulsions. It is vital
that the effluent is cleaned up before being discharged. Effluent containing up to
40 ppm oil is presently tolerated, but oil companies are seeking to impose a more
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stringent standard of 15 ppm. Production from depleted reservoirs present
difficulties, because large quantities of water are used in the production process.

THE STAGES OF ENVIRONMENTAL MANAGEMENT:
BEFORE DURING AND AFTER.

This integrated approach looks at all stages of the life of a project.
“Before”: the preparatory phase

Before embarking on exploration or production activities a thorough assessment
must be made of the environmental impacts in accordance both with local
statutory requirements, if existing, and the environmental policies and procedures
of the company.

In the first place a statement must be drawn up of the regional and local
constraints, whether regulatory (protected zones, authorisation procedures),
environmental (wetlands, forests, groundwater, coral reefs) or socioeconomic
(fisheries, fish farming, tourism, exploitation of water resources, etc.).

The baseline study and the impact assessment are then carried out and, if the area
is a sensitive one, an intermediate stage is carried out comprising a preliminary
reconnaissance and a preimpact study. The baseline study, which may be of a
terrestrial or marine system, documents the features of the site including the
physical, climatological, geological, hydrological, hydrogeological parameters as
well as the chemical quality of the environment (recording any preexisting
contamination), the biological resources, i.e. the flora and fauna, as well as the
socioeconomic and local cultural context.

The impact statement will be accompanied by recommendations on technical
aspects of the project which will minimise the adverse effects, such as the
abatement of noise and emissions proposed disposal of waste water and Waste
management;
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“During”: the operating phase

The approach depends on the type of operation involved, but it will any case be
broadly structured as follows.

The management plan

The management plan, which is implemented by each subsidiary, must include,
in addition to an organisation with clearly defined responsibilities which pays
close attention to regulatory compliance such as the impact and risk assessments
for modifications or extensions of activities and installations and management of
waste and chemical products and environmental audits.

“After”: the aftercare phase

Abandonment and decommissioning are dealt with by regulations. The rules
governing impact statements also often provide for account to be taken of site
rehabilitation after production has finished.

THE INTEGRATION OF HEALTH, SAFETY AND THE
ENVIRONMENT.

Safety and environmental matters are assuming an increasing importance for
companies. The international companies have begun to deal with these issues
within a single “health, safety, environment” (HSE) module. Although safety and
environmental requirements can sometimes appear to conflict with one another,
an approach which tackles these two issues together proves more effective than
a piecemeal approach. It ensures that there will be an interaction between these
two elements, and provides a vehicle by which management can set strategic
objectives, establish rules and procedures specific to the company, supported by
performance measures and remedial actions.

Practical systems for managing health, safety and the environment are based on
quantified risk assessment. A guide describing best practice in industry and
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drawing on the principles of 1SO 9000 certification was published and circulated
in 1994. Many companies adopted these recommendations and developed a
sophisticated system for the management of risk which they have often validated
through ISO 14001 certification.

The Norwegian system is an example: built on the TQM model (Total Quality
Management, developed by the European Foundation for Quality Management),
the purpose of which is to build awareness amongst managers and analyse the
company’s activity, not only in economic terms but also in terms of safety,

personnel satisfaction, environmental results and relations with government.

The system adopted by American companies, on the other hand, emphasises the
importance of motivating the personnel, cultural diversity, cost control and the
putting into practice, by management, of all the key elements.

In many cases, oil companies try to take into account a price for Carbondioxide
in their evaluation to measure the effects in terms of emissions. This leads to a
limitation of these emissions with regard to technical and economic conditions.

OIL AND ETHICS

The oil industry, like other large industries, cannot develop without regard to the
sociopolitical context in the countries in which it operates. This observation may
seem a commonplace because all large industries have an impact on the
environment, on the economy, on social development, and even on a political
level. The oil industry therefore interfaces directly with our most precious values:
our natural surroundings, our health, our safety. This is why public opinion is so
sensitive to matters related to the activities of the oil companies.

The term “ethical” is one which everyone seeks to appropriate.

Larousse defines ethical as “the science of morality”; it derives from the Knowing
what is moral and what is not, is one of the earliest questions to preoccupy man.
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In oil and gas, the question of morality is best handled by looking in practical
terms problems encountered by oil companies. Ethics pose for the oil industry.

Ethical issues are caused by different factors that is to say;

« Ethical issues which arise relating to the oil industry and direct
stakeholders: the oil companies, their employees, customers, suppliers,
share holders and partners.

« Ethical issues relating to the relationships between the oil companies and
the countries where they pursue their exploration and production
activities.

« Fundamental ethical issues: global environmental problems, biodiversity,
the preservation of natural resources, sustainable development and human
rights.

Ethical issues within the oil community

These are the questions which weigh least heavily on public opinion, because
they are regarded as too specialised and of secondary importance compared with
the fundamental ethical issues, or the relations between the oil companies and
host countries. Furthermore, they are not generally issues which are specific to
the oil industry. This category contains quite a few important issues, which are
indeed crucial to the effective functioning of liberal and market economies. These
questions include;

What should be the rights and duties of the companies in relation to the privacy
of their employees? Is it permissible, and to what extent, for a company to control
how its employees use their working time, their access to the Internet? Has it the
right to limit their political activity if this is judged potentially detrimental to or
in conflict with the activities of the company?

These are well and truly ethical issues, as is the issue of equity in dealings with
partners and suppliers. Clear conflicts of interest can arise between practical
expediency and ethics. Is it legitimate to favour one particular supplier of goods
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or services at the expense of others if relations with that supplier accord with the
logic of industrial strategy, partnership or regional development? The oil industry
has a symbiotic relationship with the service industries which supply it and a
number of special factors apply in consequence.

Consider, for example, the issue of ethical conduct towards shareholders. On one
hand there is a duty to ensure that information is transparent. On the other hand,
there is a duty to conduct commercial and industrial activities as efficiently as
possible. The latter imperative, by its nature, tends to limit the transparency of
information. Striking the right balance between two ethical but conflicting
considerations is not a matter for detailed and prescriptive rules. It has to be
acshieved by a combination of detailed knowledge and a good understanding of
the problem, a good dose of common sense and, ultimately, the moral qualities
of those who will make the necessary choices.

Ethical issues involved in relations with host countries.

This subject is one which finds a much more ready response amongst the general
public, and which involves a number of risks for oil companies, sometimes
difficult to deal with.

Central to this issue is the nature of the contracts which define the terms under
which a foreign company often powerful and usually from a developed country
will invest in a country which is often relatively undeveloped, and will be
rewarded, if successful, for the risks it has taken.

The terms of these contracts reflect the characteristics of oil and gas exploration
and production, activities in which chance plays a large part, which are highly
capitalistic in nature, and which, when successful, have a major impact on the
host country. These contracts define how the proceeds from the production will
be split between the investors and the host country. The appropriation and use of
these proceeds, often large in amount, are a major political issue. They rapidly
become central to the economic and political life of the host country, and are the
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root cause of a host of ethical problems which arise. These problems usually lead
to resentment on the part of the public in that country, or of external observers.
This resentment is not without foundation. Petroleum exploration activities
generate large financial flows, and can lead to or exacerbate factionalism, or even
fuel armed banditry.

There have been many oilproducing countries in recent years where attempts
have been or are being made to seize power: examples include Angola, Burma,
the Congo, Colombia, Sudan, Algeria, while armed banditry in various forms is
rife in Nigeria and now in Algeria.

In countries where the authority of the State is being violently challenged, the oil
companies are considered by the insurgents as natural enemies in so far as they
pay taxes to the State.

In the face of these problems the foreign investor has to manage its own interests,
not having any real influence over the political choices of the host country. Such
an influence would in any case be unethical, since interference in the political
problems of the country would lack legitimacy.

In looking at questions of ethics which arise in relations between oil companies
and host countries, we conclude that oil does not necessarily, in itself, lead to
economic and social development, nor is it necessarily a democratising factor.
However, it will be appreciated that the adverse effects will be less severe where
the political system is perceived by its citizens to be legitimate, and that these
systems will permit the oil revenues to be distributed in an equitable and balanced
way.

Regimes of this kind would not necessarily have to conform to the model of
parliamentary democracy, although that is probably the model best able to
reconcile oil and socioeconomic development or oil and ethics.

Some recent initiatives have to be mentioned:
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Chad. In order to export the crude oil produced in the Doba Basin fields,
the construction of a more than 1,000 kilometres long oil pipeline
between Doba and Kribi (Cameroon) had to be built. However, the
construction of such a pipe line was costly and faced a large number of
environmental problems. To make it possible, it was necessary to bring
the World Bank into the project.

In 1999 the World Bank Chad agreement introduced an innovative
scheme designed to maximize the social use of oil revenues. With this
system, all direct oil revenues (royalties and dividends) are paid into a
sequestered account in the name of the Chad Government in London.
After deduction of payments relating to the debts owed to the World
Bank, the remainder of the revenues is divided up as follows:

1) 10% is paid into a fund for Future Generations, for the period after
Chad's oil reserves are exhausted,

2) 72% goes toward capital investment in five "priority sectors” in the
fight against poverty: education, health and social services, rural
development, infrastructure and the environment and water supplies.

3) 4.5% is paid over to the oilproducing region of the Southern Chad,
as additional reserve financing;

4) 13.5% is paid into the Chad Treasury to finance current public
expenditure.

But, the rise in the crude price put a new face on the situation. In January
2006, it led the government to denounce the agreement with the World
Bank. Clearly making such a system sustainable over time is not easy.
Nevertheless, this kind of agreements present promising solutions to
provide a better use of the energy revenues.

The Extractive industries transparency initiative (EITI) has the objective
to provide for a detailed information on energy and commodity revenues,
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trying therefore to induce a better use of these revenues. This initiative is
supported by more than 30 countries and 25 big oil, gas and mining
companies. It is very interesting in that among these countries there are
some of the most important oil producers in Africa or Central Asia, such
as Nigeria, Gabon, Chad, Azerbaijan and Kazakhstan, Trinidad and
Tobago. All the major international oil companies either American or
European are involved in this initiative. A dynamic process has been
initiated and it should provide for a better knowledge of commodity
revenues.

Major ethical issues: the environment and human rights

Quite apart from ethical questions, the activities of the oil companies mean that
they are involved in a whole range of issues of a general nature.

It should be remembered that oil products and gas are produced in order to meet
society’s needs for energy. Approximately 50% of'this energy is generated by the
oxidation of the carbon contained in hydrocarbons (40% or more for natural gas
and more than 60% for oil products). This results in the formation of carbon
dioxide. This is in the nature of the process, and technological progress cannot
change it. On the other hand, technology can help us to reduce the amount of
energy we consume to achieve a certain result, or perhaps even to “sequester”
some of the carbon dioxide produced. However, this is not in itself what the
ethical debate is about.

A number of ethical questions arise here where political leaders have to make
tradeoffs, of their nature difficult to justify, between short and longterm effects,
between public health and the economy.

These questions also involve tradeoffs between costs arising from the demands
for ever greater safety and the implicit and explicit costs of pollution, either local
or global. This again gives rise to questions of an ethical nature: what value
should we attach, what priority should we give, to the survival of a particular
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plant or animal species threatened with extinction, what value to the conservation
of biodiversity? What value should we attach to a human life? There are so many
questions to which there are no natural and simple answers, whatever moral or
philosophical frame of reference we adopt.

To ensure that their activities are pursued within a framework of sustainable
development, the oil companies must involve themselves in developing
techniques and policies for reducing consumption so as to extend the era of oil
and gas.

Environmental Aspects; Business and Human Rights Impacts in The Oil and
Gas Industry in Uganda.

Human rights are the basis for securing dignity and equality for all people. In
recent years, a number of transnational oil companies have joined the government
and civil society to establish multistakeholder initiatives aimed at maximizing
positive human rights impacts and preventing negative ones in the sector. Such
initiatives include the Extractive Industries Transparency Initiative (EITI), the
Voluntary Principles for Security and Human Rights, and the Global Oil and Gas
Industry Organization for Environmental and Social Issues. Domestication of
these principles and initiatives into national laws and policies is critical to the full
realization of the “Protect, Respect and Remedy” framework of the UN Guiding
Principles on Business and Human Rights.

The three Pillars of the United Nations Guiding Principles on Business and
Human Rights

e The State duty to protect against human rights abuses by third parties,
including business enterprises, through appropriate policies, regulation,
and adjudication.

e The corporate responsibility to respect human rights, which means that
business enterprises should act with due diligence to avoid infringing on
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the rights of others and to address adverse impacts with which they are
involved.

e The need for greater access by victims to effective remedy, both judicial
and non judicial.

The UN Guiding Principles are organized under three pillars of the “Protect,
Respect and Remedy” framework which emphasizes the multistakeholder nature
of the issue and avoids the failed attempt of the Norms to impose an expansive
array of state responsibilities into business. The UN Guiding Principles are in line
with other international obligations and further elaborate the implications of
existing standards and practises for States and businesses. They are related to the
principles of the human rightsbased approach including participation,
accountability, equality and nondiscrimination, transparency, rule of law and
respect for human rights, among others, which are embedded in Uganda’s 1995
constitution as amended.6

Uganda’s Compliance with the United Nations Guiding Principles on
Business and Human Rights

Transnational oil companies can profoundly impact the human rights of
employees, consumers and host communities in both a positive and negative way.
Positively, they could increase local and national employment opportunities;
improve access to public services and shared infrastructure such as roads, health
facilities, markets for their agricultural products, education, small business
enterprise development, tourism, water among others. Negatively, a weak and
unresponsive human rights policy and legal regime could lead to polluting of the
environment; underpaying workers, forcibly evicting communities without
adequate compensation leading the proverbial resource curse.

TRANSPARENCY AND ACCOUNTABILITY.
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Openness and access to information that enables stakeholders to participate in the
sector is the foundation of good governance for the oil and gas industry.
According to a report by Global Witness,8 in addition to promoting good
governance and accountability in the oil and gas sector, joining the emerging
global transparency standard for the extractive industries revenues accords
Uganda an opportunity to protect its citizenry against the predatory practices of
transnational oil companies, promotes respect for the rights of host communities
within the exploration and production areas, and provides recourse to justice
where human rights are violated by the actions of transnational oil companies and
their agents.

Breached commitment to join EITI

Under the 2008 National Oil and Gas Policy, the government of Uganda
committed to joining the global Extractive Industries Transparency Initiative
(EITD.9 The EITI promotes open and accountable management of the oil, gas
and mining industries through strengthening of government’s governance
systems and encourages public participation in holding governments as trustees
of their natural resources accountable. This commitment was renewed under the
2012 Oil and Gas Revenue Management Policy.10 Unfortunately, this
commitment is not reflected in the upstream,11 midstream and most importantly,
in the revenue management law, yet prior to the promulgation of these laws,
government had repeatedly emphasized the need to harmonize its legislation with
the EITI standards and process before joining the initiative.

Companies’ failure to disclose payments to Government

The three transnational oil companies operating in Uganda (Tullow, CNOOC12
and Total) are currently not required to disclose information regarding the
payments they make to the government. The EITI standards require that data on
payments should be disaggregated by payment type, government agency and by
project. Where this information is not disclosed, it becomes difficult for
stakeholders to hold the government accountable. Tullow Oil is the only
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company that has, since 2012, voluntarily disclosed payments made to the
government.13

Non Disclosure of payments received by Government

The Public Finance Management Act requires the Minister of Energy and
Mineral Development to present to Parliament both semiannual and annual
reports of the Petroleum fund,14 inclusive of both actual, cashinflows and
outflows of the petroleum fund. There is however no requirement for the Minister
to ensure that such payments be disaggregated in accordance with the EITI
standards stipulating the payment type, origin and source project. This makes it
impossible to follow company payments with government receipts since the
national budget recognizes only one single figure from the oil and gas industry.

Unclear payments of subnational royalties

Under the Public Finance Management Act, local governments are entitled to 6%
of petroleum royalties while cultural or traditional institutions located within the
exploration and production areas receive a meagre 1%.15 There is no individual
reporting line for these payments to enable local communities and subjects to
hold their local governments accountable for such monies. Government’s
commitment to allocate such revenue in accordance with the local government
budget lines makes it complicated for ordinary stakeholders within these districts
to know if the local governments are getting a fair share thereof.

Opaque licensing allocation process

There is a commitment to an open, transparent and competitive licensing process
reflected in the upstream law.16 However the Minister of Energy and Mineral
Development is accorded unfettered powers to circumvent the bidding process in
certain instances. The lawl17 does not provide criteria for prequalifying bids,
rendering the process susceptible to abuse and corruption. The technical and
financial criterion applicable in the selection process has not been disclosed.18
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Disclosure of information about beneficial ownership

There is a requirement under the upstream law for the disclosure of information
by applicants in a bidding process about beneficial ownership. Aside from a
failure to demonstrate that once such disclosure in made, the same shall be made

public; the law is silent on the actual definition of “beneficial ownership.”
Non Disclosure of production sharing agreements and other contracts

Contrary to the provisions of the Access to Information Act, 19 the government
has unwaveringly declined to disclose Production Sharing Agreements (PSAS),
on the basis of confidentiality clauses in the contracts. Sections 152 and 153 of
the upstream law 20 stipulate that information submitted by the transnational oil
companies to government should be kept confidential unless the parties thereto
agree to the disclosure, though consent should not be unreasonably withheld.
Government employees are subjected to an oath of secrecy and strict penal
sanctions for breach of that oath.

While the government should honour its commitment to fully join the EITI and
make it an open policy to publish all the contracts on the line ministry’s website,
there is also need for the transnational oil companies to publicly demonstrate their
willingness to disclose information. This will be a big step in managing public
expectations but also demonstration of the governments political will to be held
accountable by its citizens.

STATE/PUBLIC PARTICIPATION UNDER THE
UPSTREAM AND MIDSTREAM LAW

The government should pursue opportunities for local and national benefits and
account for, mitigate and offset the environmental and social costs of resource
extraction projects.21 It is through such efforts that, natural resource exploitation
can transform into the desired economic multiplier effects for Ugandans. This
principle presupposes deepening the principle of Free, Prior and Informed
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Consent (FPIC) through the involvement of local communities in decisionmaking
and assessment through the planning, execution and closure of projects.
Government works with citizens at both local and national levels to determine
ownership and access rights over surface and subsurface interests and rights to
the subsequent revenues. Measuring and mitigating the negative effects of
extraction, creating opportunities to develop local benefits from extraction, while
communicating with members of the local government, cultural institutions and
strengthening their capacity in the overall management of oil and gas resources
as stakeholders.

Oil and Gas Policy 2008.

One of the guiding principles of the 2008 Oil and Gas Policy22 is to create lasting
benefits for Ugandans. The policy states that government shall ensure that it
collects the right revenues; uses them to create lasting value for the entire nation;
ensure optimum national participation in oil and gas activities; support the
development and maintenance of national expertise; ensure that oil and gas
activities are undertaken in a manner that conserves the environment and
biodiversity and ensures mutually beneficial relationships between all
stakeholders in the development of a desired oil and gas sector for the country.
The UN Guiding Principles on Business and Human Rights are reflected in the
objectives of the 2008 Oil and Gas Policy.

The Petroleum (Exploration, Development and Production) Act, 2013

The long title of the Petroleum Act23 states that its purpose is operationalize
Article 244 of the Constitution by creating the governance structures of the
industry, which include the Petroleum Authority and the National Oil Company
all charged with oversight over the exploration, development and production of
the oil and gas resources. The long title also seeks to create an environment for
open, transparent and competitive licensing and restoration of derelict lands
among others. According to Section 4(2), petroleum rights are held by
government on behalf and for the benefit of its people.
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This provision needs reassertion in the form of a constitutional amendment to
eliminate any suspicions between the people and their government about benefits
of petroleum. Vesting petroleum and minerals in the “State”25 which embraces
all state institutions such as the Human Rights Commission, beyond the limited
interpretation of “government”, which in Uganda’s denotes the Office of the
Presidency, could create a more accountable environment for other stakeholders’
participation in the formulation of the requisite policy and regulatory framework.

COMPLIANCE WITH ENVIRONMENTAL PRINCIPLES

The Upstream Act 26 charges the National Environment and Management
Authority (NEMA) with the responsibility of making regulations for the
management of the production, transportation, storage, treatment and disposal of
waste arising out of petroleum activities. However, the prescribed fine of five
thousand currency points in Section 3 (9) is not dissuasive enough. Raising the
fine to one hundred thousand currency points as prescribed in Section 3 (7) could
guard against noncompliance by licensees. It is also important to note that there
is no legal requirement for the Minister of Energy and Mineral Development to
publicly disclose the outcomes of an assessment of the impact of the petroleum
activities on trade, industry and the environment and other risks such as pollution,
or economic and social costs. Although an assessment is required under Section
47 (3)27 for new licensing areas, there is no provision for similar assessments
provided for in the other stages of resource development for interested
stakeholders to comment. Even though the affected communities are accorded an
opportunity to express their views on new areas of exploration, their fate is left
in the hands of the Minister who may disregard their interests (Section 47 (6)).

The Upstream Act fails to make provisions for public disclosure of
Environmental Impact Assessments (EIAs). This perpetuates lack of information
and infringes on citizens’ right of access to information regarding enjoyment of

a clean and healthy environment (Article 39).28
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AGREEMENTS WITH GOVERNMENT UNDER THE
UPSTREAM LAW.

The Minister for Energy and Mineral Development is required to present
Parliament with the Model Production Sharing Agreements and any other
agreements signed by the government and international oil companies.30 The
Upstream law does not provide penalties for failure to disclose Model Production
Sharing Agreements to Parliament and as such, the government has consistently
refused to make these agreements available to Cabinet in violation of the
constitutional right of access to information, yet the transnational oil companies

claim to have no objection to the government’s disclosure of these agreements.

COMMUNITY DEVELOPMENT AND BENEFITS
AGREEMENTS

The interests of government are best reflected in the Model Production Sharing
Agreements. However, the social, cultural, environmental and economic interests
and rights33 of resource host communities in oil rich areas are better served under
community development and benefit agreements. Petroleum exploration,
development and production activities could in theory provide immense benefits
to local communities and the country as a whole, but also pose great immediate
human rights, social, cultural, and environmental risks. Potential benefits include
increased employment across the value chain, stimulation and diversification of
the rural economies through the establishment and development of local
businesses, potentially leading to sustainable economic development.34 The
development of oil and gas resources can also lead to economic inequality,
inflation, social disruptions, displacement, housing shortages, social tensions,
loss of traditional lifestyles, and significant environmental damage.35
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The relative weight of potential benefits and risks of oil and gas exploitation is
balanced through government policy and legislation that both facilitate and may
inadvertently constrain economic and social development for the communities
affected.36 The provisions of Section 6 of the upstream law could be enriched
with the inclusion of a subsection on community development agreements
between transnational oil companies and local host communities.

UGANDA'’S LEGAL AND POLICY FRAME WORK
REGARDING ENVIRONMENTAL ASPECTS, HUMAN
RIGHTS, BUSINESS, HEALTHY, AND SAFETY.

Significantly, distinct laws have been enacted to regulate and manage
environmental aspects to their best of application to reach beneficial
environmental impacts or even mitigate adverse environmental impacts. And
these are copiously enunciated below.

To begin with, article 244(1)% Subject to clause (2) of this article, Parliament
shall make laws regulating, (a) the exploitation of minerals; (b) the sharing of
royalties arising from mineral exploitation; (c) the conditions for payment of
indemnities arising out of exploitation of minerals; and (d) the conditions
regarding the restoration of derelict lands. The above article guarantees powers
to parliament to regulate all the environmental aspects relating to mining.
Pertinent to note is that article 245%avails that Parliament shall, by law, provide
for measures intended(a) to protect and preserve the environment from abuse,
pollution Protection and degradation; (b) to manage the environment for
sustainable development; and (c) to promote environmental awareness. This is to

92 Of the 1995 Uganda constitution as amended.

9 Of the 1995 Uganda constitution as amended.
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the effect that whatever environmental aspect is carried out, the environment
ought to also be protected.

Section 1(a), (b) of the Petroleum (exploration, Development and
Production) Act 2013 avail respectively that; the purpose of this Act is to
operationalize the National Oil and Gas policy by; a establishing an effective
legal framework and institutional structures to ensure that the exploration,
development and production of petroleum resources of Uganda is carried out in
a sustainable manner that guarantees optimum benefits for all Ugandans, both the
present and future generations.

b) Creating a conducive environment for the efficient management of petroleum
resources of Uganda. The above are targeted at regulating the distinct
environmental aspects in the exploration, development and production processes
so as to have beneficial environmental impacts.

Section 3% triggers the application of the environmental principles and
safeguards prescribed in the National Environment Act 2019. It avails that; A
licensee and any other person who exercises or performs, functions duties or
powers under this Act in relation to petroleum activities, shall comply with
environmental principles and safeguards, prescribed by the National
Environment Management Act which is now the (National Environment Act
2019) and other applicable laws. These principles include inter alia;

e Polluter pays principle; to ensure that true and total costs of
environmental pollution are borne by the polluter. Thus if an
environmental aspect leads to a nonmitigated adverse environmental
impact the polluter ought to pay for that adverse effect caused.

e Public participation principle; to encourage the maximum participation
by the people of Uganda in developing policies, plans and processes for
managing the environment. Thus the populace ought to know about the

% Petroleum (Exploration, development and production) Act 2013
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environmental activities in the oil and gas sector to have knowledge on
how to combat the effects that may come along in the process.

e Precautionary principle; to conserve the cultural heritage and use the
environment and natural resources of Uganda for the benefit of both
present and future generations.

e Clean environment; to assure al people living in Uganda the
fundamental right to an environment adequate for their health and
wellbeing.

Therefore, the stringent application of the above principles to the oil and gas
sector helps to have positive environmental aspects that may lead to beneficial
environmental impacts and mitigated adverse environmental impacts.

Section 71(2)% avails that, the report of the petroleum reservoir referred to in
subsection (1) shall contain particulars of;

e The chemical composition, physical properties and quality of the
petroleum,

e The thickness and content of the production strata,

e The petrophysical properties of the petroleum reservoir formation, inter
alia. These specifications may be used to prevent adverse environmental
impact by applying significant environment aspects.

Section 88(2)% avails that, Notwithstanding the general effect of subsection (1),
a licensee shall take all reasonable steps necessary to secure the safety, health,
environment and welfare of personnel engaged in petroleum activities in the
license area including; a) controlling the flow and preventing the waste or
discharge into the surrounding environment, of petroleum, gas which is not
petroleum or water, b) preventing the escape of any mixture of water or drilling
fluid and petroleum or any area not covered by the license, g) where pollution

% Of Petroleum (Exploration, development and production) Act 2013.

% Of Petroleum (Exploration, development and production) Act 2013.
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occurs treating or dispersing it in an environmentally acceptable manner. This is
a significant section because it touches the heart of environmental aspects in
protecting the environment during oil and gas processes.

Section 115(1), (2)°" promulgates that; (1) the authority may issue directions
relating to the disposal of decommissioned facilities and shall stipulate a time
limit for implementation of the directions; 2) avails that directions issued under
subsection (1)shall be based, among other factors, on technical, safety,
environmental and economic aspects as well as on consideration for other users.

Section 141(a) (ii) of the Petroleum (Exploration, development and
production) Act 2013 avails that, an operator shall take such precautions as are
necessary to, protect the environment and natural resources, including taking
precautions to prevent pollution. This portrays an aspect of preventing the
pollution of any kind whether land, water or air and this helps the license to use
environmental aspects that do not cause grave negative effects to land, air and
water.

Additionally, the Petroleum (Refining, Conversion, transmission, and
Midstream storage) Act 2013, has provisions with similar wording and legal
effect as those of the Petroleum (exploration, development and production) Act
2013, the difference is in the stage of applicability. The former operates in the
upstream stage, the latter operates in the midstream stage of oil and gas.
Forexample section 3 of the former Act is the same as that of section 3 of the
latter Act, the applicability is in the stage oil and gas. Section 46 of the
Petroleum (Refining, Conversion, transmission, and Midstream storage) Act
2013 is the same as section 115 of the Petroleum (Exploration, development
and production) Act 2013.

In pursuant to the common examples of environmental aspects which include
inter alia air emissions, effluent discharges, waste arisings, land contamination,

7 Of Petroleum (Exploration, development and production) Act 2013.



THE LAW OF OIL AND GAS IN UGANDA +

+

use of resources like water, fuel; environmental standards have been set up to
manage these environmental aspects. In the case of Nyakaana vs National
Environment Management Authority [2015] UGSC 14, where Nyakaana
acquired land in a swamp to improve for the benefit of the people. However,
Nyakaana built a residential house in the swamp and acquired title on the same
land. The respondent tempted to remove Nyakaana from the land but he
contended that he had a private title on the land. The court held in favour of
NEMA and granted a restoration order against Nyakaana. Court further held that
in every issue concerning the environment its standards should at all times be
maintained because any deviation from the standards causes superfluous adverse
environmental effect.

Pertinent to note is that, part IX of the National Environment Act 2019
establishes environmental standards, and to this extent; section 103 (1) The
Authority shall, in consultation with the relevant lead agencies (a) establish the
criteria and procedure for the measurement of air quality; (b) prescribe ambient
air quality standards and other air quality standards; (c) prescribe emission
standards for various sources; and (d) establish criteria and issue guidelines for
air pollution control for mobile, stationary and other sources.

Section 104% The Authority shall, in consultation with the relevant lead agency;,
establish (a) procedures for the measurement and determination of noxious
smells; (b) minimum standards for the control of pollution of the environment by
smell; and (c) guidelines for measures leading to the abatement of obnoxious
smells, whether from human activities or from naturally occurring phenomena.

Section 105%° The Authority may, in consultation with the relevant lead agency
(a) establish standards for effluent discharge; (b) prescribe measures for the
treatment of any effluent before discharge into the environment; or (c) require

9 Of the National Environment Act 2019
9 Of the National Environment Act 2019
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that a developer or operator undertakes such works as it considers necessary for
the treatment of effluent before its discharge.

Section 106%%° (1) The Authority shall, in consultation with the relevant lead
agency (a) establish the criteria and procedure for the measurement of the effects
of vibration and noise pollution; (b) prescribe minimum standards for noise and
vibration; (c) issue guidelines for the abatement of unreasonable noise and
vibration from any source; and (d) take measurement of the levels of noise
emanating from all sources, details of which measurements shall be given to the
owner or occupier of the premises from which the measurement was taken for
their action.

Section 107t (1) The Authority shall, in consultation with the relevant lead
agency (a) establish the criteria and procedure for the measurement and
determination of soil quality, including sampling methods and soil analysis; and
(b) prescribe minimum standards for the management of the quality of the soil.

Section 109%%? (1) The Authority may, in consultation with the relevant lead
agency, establish standards for other matters and activities that may be
deleterious to human health or to the environment. (2) The Authority may, in
consultation with the relevant lead agency, establish such criteria and procedures
as it may consider necessary for the determination of the standards established
under subsection (1).

It is imperative to note that, the above provisions are intended to regulate the
environmental aspects so as to have beneficial environmental impacts mitigated
adverse environmental impacts.

100 Of the National Environment Act 2019.
101 Of the National Environment Act 2019.
102 Of the National Environment Act 2019.
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SAFETY AND HEALTH IN OIL AND GAS

Occupation Safety and Health in Oil and Gas.

Avrticle 39 of the 1995 Constitution of the republic of Uganda as amended in
the first place provides for a right to a clean and health environment.

Article 40 of the Constitution further mandates parliament in obligatory terms
to enact laws to provide for the right of persons to work under satisfactory, safe
and health condition.

Section 88 (2) of the Petroleum Exploration Development and Production
Act 2013 provides that notwithstanding the general effect of subsection 1is that
a licensee shall take all reasonable steps necessary to ensure the safety health
environment and welfare of personnel engaged in petroleum activities yeah in the
license which includes a couple of things.

Section 140 subsection 2 provides that a licensee shall identify the hazards and
evaluate the risks associated with any work performed in the course of petroleum
activities carried out under the licence which constitute a hazard to the health of
persons employed for purposes of that work and the steps that need to be taken
to comply with the law.

This provision is an equivalent of Section 63 Subsection 2 a of the Petroleum
Refining Conversion Transmission and Midstream Storage Act Of 2013

Section 140(B) further provides that the licensee shall as far as reasonably
practicable prevent the exposure for the persons preferred in paragraph a. This is
similar provision is encapsulated in section 63 subsection 2 B of the of the
petroleum refining conversion transmission and midstream storage Act 2013.
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Section 141 (A) Of the Petroleum Exploration Development and Production
Act of 2013 further provides that an operator shall take such precautions as a
necessary to ensure the safety of any person employed or otherwise present at or
in the vicinity of any installation in accordance to the law. A similar provision is
provided for under section 64 subsection a of the Petroleum Refining
Conversion Transmission And Midstream Storage Act 2013.

Section 141(A)li of The Petroleum Exploration Development and
Production Act 2013 provides for the protection of the environment and natural
resources including taking precautions to prevent pollution. A is similar provision
is provided for under section 64 (a)ii of the Petroleum Refining Transmission
and Midstream Storage Act of 2013

Section 142 Of The Petroleum Exploration Development and Production
Act of 2013 provides that a licensee and any other participant in petroleum
activities shall at all reasonable times maintain efficient emergency preparedness
with a view of dealing with accidents and emergencies which may lead to loss of
life or personal injury.

A provision similar to the above mentioned is reproduced under Section 65 of
the Petroleum Refining Conversion Transmission and Midstream Storage
Act 2013

Subsection 2 of section 142 of the petroleum production exploration
development act of 2013 further provides that the licensee shall ensure that
necessary measures are taken to prevent or reduce harmful effects including the
measures required in order to the extent possible return the environment to the
condition it was before the accident transpired. A similar provision is reproduced
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under section 65 (2) of the Petroleum Refining Transmission Conversion and
the Midstream Storage Act 2013.

Section 143 Of The Petroleum Exploration Development and Production
Act of 2013 provides that a licensee shall initiate and maintain security measures
to contribute to avoiding attacks against facilities and shall at all times have
contingency plans to deal with such attacks. A similar provision is reproduced
under Section 66 Of The Petroleum Refining Conversion Transmission and
Midstream Storages Act of 2013.

Section 144 Of The Petroleum Exploration Development and Production
Act of 2013 provides that there shall be a safety zone surrounding every facility
carrying out petroleum activities unless otherwise determined by the authority. It
is pertinent to note that a similar provision is as well provided for under Section
67 of the Petroleum Refining Conversion Transmission and Midstream
Storages Act Of 2013.

Section 145 Of The Petroleum Exploration Development And Production
Act Of 2013 provides that where an accident or an emergency referred to in
section 143 occurs, the licensee or other person responsible for the operation and
use of the facility shall to the extent necessary suspend the petroleum activities
for as long as the requirement of prudent operation Warrant .This section is father
provided for under section 68 of the petroleum refining conversion transmission
and midstream storage action 2013.

POLICY FRAME WORK.

This policy is the first major document promulgated with an intention of
providing for the first legal framework intended to guide the petroleum activities
in Uganda and it was passed in the year 2008.
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Principle 6. 2. 5 Of The Oil and Gas Policy recognizes the need to protect the
health of the environment and it anticipates the negative effects of oil and gas to
wit oil spills which contaminates water and in particular the water in danger are
the waters of lake Albert and surrounding water bodies and further oil spills or
dangers emanating from the activities carried out by the oil and gas sector could
be as well harmful to the human beings which can in the worst case scenario
cause death.

Occupation health and Safety Act 2006

Section 13 of this act provides for general duties of employers to protect workers
by taking all measures to protect them. Workers and the general public from the
dangerous aspects of the employers undertaking at his own cost the employer
must ensure that the place is safe for work. Further under Section 13 subsection
2 the duty of the employer extends to provision and maintenance of plant and
systems of work that give as far as is reasonably practicable a safe working
environment including its vicinity. The employer must ensure that the place of
work is safe and this was clearly illustrated in the case of General cleaning
contractors versus Christmas!®, In this case Christmas worked for the general
cleaning contractors as a cleaner who cleaned windows on numerous buildings
builds. As a way of ensuring his safety, belts were provided by the company but
unfortunately there were no hooves on the building where the belts could be
appended to ensure maximum safety. The company knew that indeed the hooves
were not available and they were needed to ensure the safety of its employees.
Now on the fateful day Christmas while working and in particular cleaning the
windows, Christmas fell from where he was working from and hence, he suffered
a lot of damage and hence suing. The court held that the employers were liable

103 [1953] AC 180
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for having failed to ensure that the working environment was good for Mr
Christmas.

The employers must ensure a safe system of work through providing safe
working methods that is to say layout of the workplace, putting warning signs for
potential hazards, provision of safety equipments and warning employees about
potential hazards however this warning does not mean that in the event where an
employee does not use common sense the employer will be liable as well and this
was illustrated in the case of O’Reilly versus National Rail'® in this case the
employees came across an unexploded bomb in the place where they were
working from, the plaintiff in this case was tasked by his fellow employees to hit
the hammer on top of that unexploded bomb in a bid to ascertain what would
happen. The claimant in this case hit a hammer on top of the unexploded bomb
and of course the bomb exploded hence leading to severe damages occasioned
on the employees who sued the employer in this case. The court held for the
employer that much as an employer had an obligation to warm his employees of
any potential hazard, instances where the employees simply needed to use their
common sense and so the employer was not liable.

Employers have a duty to provide appropriate safety equipment and advise
employees of its whereabouts as it was illustrated in the case of Finch verses
telegraph construction and Maintenance Company limited!®. Finch was
employed as a grinder and was injured when a piece of flying metal struck him
in the eye. The employer had procured the necessary protective goggles but had
never told the employees where they were kept. It was held that the employer
was liable.

104 11966] 1 ALL ER 499
10571949] 1 ALL ER 452
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Where the employers provide the gears but the employees choose not to use them
the employer is not liable as it was illustrated in the case of Qal cast
Wolverhampton limited versus Haynes!®. Where an employee was injured
when he was splashed on the legs with molten metal. The employer had provided
him with protective spats but he had chosen not to wear them. It was held that the
employer was not liable.

Section 27 of the Occupational Safety and Health Act confers a duty upon a
person in control of premises in this case a licensee to use the best practicable
means to prevent the emissions into the atmosphere from the premises of toxic
or offensive substances and to render harmless and inoffensive any substances
that may be emitted. In the case of Jane Lugolobi &ors v Gerald
Segirinya'®that involved noise and bad odour released into the atmosphere court
held that the noise and bad odour was a violation of the plaintiff’s right to a clean
and healthy environment. It was further observed by court that the defendant had
an obligation to control the release of fumes into the atmosphere. As such the

employer’s duty extends to the community around the area with these activities

One of the regulations aimed at promoting health and safety is the Petroleum
(Refining, Conversion, Transmission and Midstream Storage) (Health,
Safety and Environment) Regulations, 2016. It confers a responsibility upon a
licensee and any person working for him or her to ensure compliance to the Act
as well as regulations and any other applicable law. This presupposes that a
licensee must ensure that the operations undertaken do not endanger life.

Section 4 of the Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations,
2016provides general duties to a licensee which include preventing incidents,
accidents and hazards and limit their consequences to human health and
environment, prevent and reduce the number of accidents among employees that

106 (1959)AC 743, HL
107 2007 KALR 396
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are likely to result into loss of time for work, disability or fatality to the
employees, to ensure that occupational safety and health in all midstream
operations is satisfactory for the health and safety of employees and the
environment, to ensure that the level of safety and health is at all times concurrent
with the technological development and to comply with the requirements under
the Occupational Safety and Health Act, 2006

Regulation 5(2) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
provides that the licensee shall ensure that process and auxiliary facilities are free
from failure during operation that is likely to lead to hazardous situations,
incidents or accidents.

Regulation 6(a) ofPetroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
requires the licensee to comply with requirements of the Occupational Safety and
Health Act, 2006 and in addition ensure that the management of health, safety
and the environment comprises the operations, resources, processes and
organization necessary to ensure prudent operations and continuous
improvement.

Regulation 7(a)Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
provides that the licensee shall ensure that all offices, warehouses and process
buildings within a facility are constructed in accordance with standards approved
by the Authority and best petroleum industry practices. Premises safe

Regulation 7(b)Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
requires a licensee to ensure that the laboratory building construction takes into
account the safety of employees and provision of adequate ventilation and
measures for proper disposal of waste.
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Regulation 7(d) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations,
2016requires the licensee to ensure that the emergency alarm system and
evacuation programs within the facility conform to standards approved by the
Authority and best petroleum industry practices.

Regulation 8(1) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
confers a responsibility on a licensee to ensure that risk assessment on health,
process, safety and working environment is planned, carried out and used.

Regulation 8(2) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
provides that the risk assessment carried out under Sub regulation (1) shall
identify the likely incidents, hazards or accidents that may occur during
midstream operations or in the operations of a facility and their consequences to
human life, environment and the facility

Regulation 16 of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations,
2016requires a licensee to reduce risk by selecting technical, operation and
organizational solutions that reduce the probability of harm, errors, hazard,
incidents or accident situations that may occur, establish barriers among other
measures.

Regulation 19 of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
requires the licensee to take measures to protect the community where the facility
is located or where the midstream operation is taking place from impacts of a
facility or midstream operations during the construction, operation and
decommissioning of facilities.
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Regulation 20 of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
requires the licensee to put in place safety signs at the entrance to rooms, zone or
equipment where employees are likely to be exposed to incidents, hazards or
accidents at the restricted areas, ensure that there is adequate response and rescue
against incidents, hazards or accidents among other measures.

Regulation 21(1) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
provides that the licensee shall ensure that every employee has the competence
necessary to carry out his or her duties in accordance with the occupational Safety
and Health Act 2006 and the regulations.

Regulation 21(2) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
provides that an employee shall have training in occupational health and safety
and in handling incidents, hazards and accidents. John Ridley has noted that the
training may take the following form;

At induction training for all employees would cover all aspects of employment
including: fire precautions and evacuation drill, details of company products, tour
of the premises to identify location of facilities, occupational health facilities
such as first aid arrangements, accident prevention activities, safety rules to be
obeyed, fire and security arrangements, who to contact if in doubt.

In respect to a contractor and his employees: the training would include local
safety rules to be obeyed, any special hazards in their area of work, safe systems
of work and permittowork systems procedures, emergency and evacuation
procedures, allowed access routes, permitted use of welfare facilities, canteen,
toilets, first aid to mention but a few.

Ongoing health and safety training for all employees: would include
reaffirmation of safety rules, hazards likely to be met in the work and techniques
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for avoiding them, safety devices and how to use them, reaffirmation of
emergency and evacuation procedures, action in the event of an accident as well
as procedure on identifying a hazard.

Regulation 25 of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
places a responsibility on employees to cooperate on implementation of measures
put in place by the licensee to create a satisfactory and safe working environment.

Regulation 83 of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) (Health, Safety and Environment) Regulations, 2016
requires the licensee to provide respiratory protective device where an employee
or person having access to a facility is exposed to the risk of an airborne
hazardous substance or an oxygen deficient atmosphere in the workplace.

Another regulatory framework is to be found under the Petroleum (Refining,
Conversion, Transmission and Midstream Storage) Regulations, 2016.

Regulation 34(1) of Petroleum (Refining, Conversion, Transmission and
Midstream Storage) Regulations, 2016confers a duty on the licensee to report
any accidental spillage of petroleum commodities, petroleum products or
chemicals inside a refinery conversion plant to the Authority immediately but in
any case, not later than 24 hours from the time of the spillage. This would be to
mitigate the possible disastrous consequences that may arise and endanger human
life where if not prevented.

Regulation 34(2) Petroleum (Refining, Conversion, Transmission and
Midstream Storage) Regulations, 2016 requires the licensee within 14 days
after the accidental spillage occurs under sub regulation (1) to submit to the
authority a written report describing the cause and nature of the spillage, the
amount of spillage, precautionary measures taken since the spillage to prevent
any hazard that may arise from the spillage and precautionary measures taken to
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prevent such spillage in the future. All the above is to ensure safety of not only
employees but the surrounding communities.

Oil spills have in the past caused devastating consequences. A case in point is the
Gulf of Mexico oil spill. On or about 20" April 2010, eleven (11) oil workers lost
their lives when the deepwater horizon, a semisubmersible offshore drilling in
the Gulf of Mexico exploded and created one of the largest environmental
disasters in the U.S history. In the weeks and months that followed hundreds of
millions of crude oil spewed into the Gulf of Mexico threatening the waters and
surrounding lands, marshes and beaches, damaging fish and wild life and
disrupting the lives of many residents and communities in the Gulf region. The
Albertine region is not an exception to such spillage hence the justification for
regulation to protect the communities from a disaster that would befall them in
the event of a spillage.

In my well considered opinion, Uganda has a robust legislative and policy
framework to handle environmental aspects in the oil and gas sector. However,
this depends on a number of factors such as government willingness, the role of
courts, oil companies and civil society.
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INTRODUCTION

Uganda recently discovered bankable oil in the Albertine region in the western
part of Uganda. As a natural resource, the discovered oil and gas belongs to the
citizens of Uganda but it is held in their trust by the government of Uganda. The
government is tasked to extract this oil and process it for the benefit of the country
at large and the growth of its economy. However, this extraction cannot be
discussed without tackling the underlying land issues that come with it. The land
ownership system in Uganda is in such a way that land is owned by people and
if government wishes to utilise this land, there must be prior and adequate
compensation rendered to the owner before the government can compulsorily
acquire the land.

In the Oil and Gas sector, land rights are further subdivided to include surface
rights and sub surface rights. They are severed for purposes of establishing what
is owned by the citizen and what is owned by government on behalf of the citizen.
The former will have surface rights and must be compensated in order to utilise
his/her rights. Subsurface rights on the other hand, belong to the government;
held in trust for the people.

It is important to discuss the rights at length in the quest to establish whether the
ownership of these rights and their transfer to extractive industries has been a
legal and smooth process or marred with illegalities and human rights violations.
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In Hoima District, Buseruka Sub County, oil exploration has led to land conflicts
which have threatened the existence of the indigenous people. Despite the
existence of legal instruments like the Constitution and the National Oil and Gas
Policy, land conflicts still persist in Buseruka Sub County (International Alert,
2013). The media has reported the threats emanating from the land uncertainty
as a result of oil exploration like hatred between the oil exploration company and
the indigenous people, and displacement (Kisembo, 2009, p.2). A baseline survey
carried out by HOCADEO (2012, p.29), reports that the majority of the
individuals believed in the idea that there were incidences of land grabbing as
seen from the 143(46.7%) who strongly agreed, 84(27.5%) who agreed to the
statement. Moreover, the majority of the respondents had a perception that more
people were likely to be displaced on their land due to oil discovery.

Article 26(1) of the 1995 constitution of Uganda provides for every person’s
right to own property either individually or in association with others, while
Article 237 states the land in Uganda belongs to the citizens of Uganda and shall
vest in them in accordance with land tenure systems: customary, freehold, mailo
and lease hold. Such legislation include: land (amendment) Act, 2010, which
enhances the security of occupancy of lawful and bona fide occupants on
registered land in accordance with Article 237 of the constitution.

In spite of the findings, no empirical studies have been done on oil exploration
activities and land conflicts and more so in developing countries, like Uganda in
confirmation to the abovementioned facts. This lack of studies has resulted into
uncertainty, increased hostility, and loss of land among others. Therefore, there
is a need to conduct a study on relationship between oil exploration activities and
land conflicts in Hoima district particularly Buseruka Sub County.

Uganda’s oil and gas sector has transitioned from the exploration phase to the
development phase in preparation for oil production (the operations phase). The
extraction, processing, and distribution of oil require a great deal of
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infrastructure, which demands considerable acquisition of land from
communities surrounding project sites.

This book makes an endeavor to examine the social impacts of land acquisition
for five projects associated with oil and gas development in Uganda. Should they
all proceed as planned, collectively, these five projects will consume around
115,000 hectares of land and will displace nearly 15,000 people. The potential
and actual social impacts of these projects on the local communities are many
and varied, including: increased levels of poverty, conversion of agricultural land
to industrial purposes increasing food insecurity, inflation in the cost of goods
and services, community disarticulation, and disruption of people’s lives and
livelihoods.

The influx of immigrants is viewed by local people as a threat to their survival
due to increased competition for limited job opportunities. Since most land is
communally owned, faced with the prospect of having land bought or
expropriated, there are social tensions within communities about how land might
be kept sufficiently intact for viable agricultural production, and over how the
community might be able to cashin on such opportunities. Another challenge is
how the proceeds from the sale of land should be used. Women are still socially
excluded from owning land, which is a major concern when it comes to fair
compensation and their future livelihoods. In most cases, they have been made
worse off by the land acquisition for oil development in Uganda.

Throughout Uganda’s history, the question of land ownership, rights and interests
in land has always been a socioeconomically sensitive issuel®®. The strong
citizenry attachment to their land stems from the fact that for many Ugandans,
land is always and, in some cases, the only source of livelihood. Without land,
there is no hope for sustainability as it is used to supply the daytoday basic needs
of families. These needs include; shelter, food, healthcare, and in more traditional

108 john T. Mugambwa, 2002, Source Book of Uganda’s Land Law — Kampala, Fountain
Publishers, p.3



ISAAC CHRISTOPHER LUBOGO

<
+

societies, clothing. One major indicator of the extent to which Ugandans depend
on land is through the national dependency on agriculture. According to the
Uganda Bureau of Statistics (UBOS), the agricultural sector employs over 70
percent of the workforce and about 81 per cent of households depend on
agriculture, accounting for 90 percent of export earnings!®, and as of 2014/15;
agriculture provided for 24 percent of Gross Domestic Product. It is land that is
sold for children’s fees, or for the access to other needs that cannot be gotten
directly from land, not to mention the spiritual and cultural values attached to the
land.

In view of the fact that not only the livelihood, but also sustainability and
survival of Ugandans depends on land, regulation and governance of land ought
to be handled with diligence. In the past, Ugandans from all walks of life young
and old, male and female have expressed willingness to do anything in defense
of their land and property rights.

On three different occasions in 2015, Ugandan media and the general public
witnessed the boldness and resilience with which some women stood nudely to
be counted in pursuit of their land rights. This move was out of the ordinary for
two reasons;

e Traditionally women’s bodies are believed to be sacred.

109 Uganda National Bureau of Statistics, 2015, The National Population and Housing Census
2014. At P. 42

110 Muhindo, J., 2017. Compulsory Land Acquisition in Uganda: An Analysis Of The Proposed
Amendment Of Article 26 Of The Constitution, Kampala. ACODE Policy Briefing Paper Series
No.47.
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e It has been argued that women largely have neither land rights nor
ownership due to patriarchal cultures that place land ownership as a
preserve for men®!,

The actions of women in Acholi and Teso who chose their last resort option to
protect land from being arbitrarily taken, by government, signified the verbosity
of the discussion around compulsory land acquisition by government. In this
light, government’s decision to legitimize acquisition of private land prior to
compensation, by amending the supreme law of the land needs to be treated as
sensitive issue and a matter of national importance. The Uganda Human Rights
Commission in 2016 advised government to call for a referendum to address the
controversial proposal to acquire land without giving prior compensation.!? This
advice from the Uganda Human Rights Commission buttresses the threat the
proposed amendment of the Constitution poses to the economic, social and
cultural rights of Ugandans across the board as well as its political implications.

Uganda’s oil and gas sector has transitioned from the exploration phase to the
development phase in preparation for oil production (the operations phase). The
extraction, processing, and distribution of oil require a great deal of
infrastructure, which demands considerable acquisition of land from
communities surrounding project sites. Here, we examine the social impacts of
project land acquisition associated with oil production in the Albertine Graben
region of Uganda. We specifically consider five major oil related projects that
have or will displace people, and we discuss the consequences of this actual or

111 Chidinma Unigwe, 2016, Women Strip Totally Naked to Protest Land Grabbing in Uganda.
Auvailable at
https://www.thetrentonline.com/women-strip-totally-naked-protest-land-grabbing-uganda-
photos-nudity-2/

112 Francis Emorut, 2016, Hold Referendum on Compulsory Land Acquisition, The New
Vision. Available at
https://www.newvision.co.ug/new_vision/news/1435535/hold-referendum-compulsory-land-
acquisition
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future displacement on the lives and livelihoods of local people. The projects are:
Tilenga; Kingfisher; the East African Crude Qil Pipeline; the Kabaale Industrial
Park; and the Hoima—Kampala Petroleum Products Pipeline. Our findings reveal
both positive and negative outcomes for local communities. People with
qualifications have benefited or will benefit from the job opportunities arising
from the projects and from the muchneeded infrastructure (i.e., roads, health
centres, airport) that has been or will be built. However, many people have been
displaced, causing food insecurity, the disintegration of social and cultural
cohesion, and reduced access to social services. The influx of immigrants has
increased tensions because of increasing competition for jobs. Crime and social
issues such as prostitution have also increased and are expected to increase.

DEMYSTIFYING THE OIL IMPRESSION

Tom Ogwang & Frank Vanclay, 2019113, endeavors to examine five of the
major projects associated with the development of oil and gas in Uganda, each of
which requires substantial land take. they discuss the social impacts these
projects have had and will continue to have on the livelihoods of local people.
They argue that oil and gas development should not lead to a resource curse,
Dutch disease, and/or the Nigerian disease. Instead, Uganda and other
resourcerich countries in Africa should ensure that the negative consequences
from resource exploitation, and especially from land acquisition, are fully
addressed by adhering to international best practice. Opportunities for benefit
sharing should be properly considered and implemented by the oil companies and
the government in a negotiated and coordinated way. Should this occur, local
communities and the nation at large will prosper, and the oil companies will gain

1131, Tom Ogwang & Frank Vanclay, 2019. Social Impacts of Land Acquisition for Oil and
Gas Development in Uganda, Urban and Regional Studies Institute, Faculty of Spatial Sciences,
University of Groningen, 9700AV Groningen, The Netherlands, [online] available at;
https://mww.mdpi.com/2073-445X/8/7/109/pdf (accessed 24th June, 2021)
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a social license to operate and grow. In addition, they will be more likely to
experience the efficient and effective implementation of their projects.

Amy K.L. & Gare A.S., 2010'** explores the benefits that Talisman Energy Inc.
(“Talisman’) might derive and the challenges it might encounter if it were to
adopt a policy to secure the free, prior, and informed consent (“FPIC”) of
indigenous peoples potentially impacted by its global operations. Talisman
commissioned this report at the request of two responsible investors, Bétirente
and Regroupement pour la responsabilité sociale des entreprises (“RRSE”). The
World Resources Institute (“WRI”), a think tank and thought leader on FPIC,
was asked to provide a thirdparty commentary on it. The scope of the report, as
agreed by Talisman, the responsible investors, and WRI, includes the legal
history of FPIC, the opportunities and challenges attendant to a FPIC policy,
FPIC best practices, and guidance on FPIC policy language and implementation
guidelines. The report does not encompass a review of the effectiveness of
Talisman’s existing indigenous people’s policies and practices, although the
responsible investors requesting the report noted that Talisman “is ahead of the
curve in terms of corporate social responsibility and transparency.” The
perspectives expressed in the report are intended to be inclusive, and draw upon
the expertise of a range of community engagement and FPIC experts.

FPIC is one of a number of indigenous rights that are specifically enumerated in
international documents. Talisman and a humber of its peer companies already
have policies and practices in place to respect the longerstanding international
norm of engagement with indigenous peoples who will be affected by
development activities. Indeed, meaningful engagement is a critical process for
companies that seek a social license to operate. FPIC can be understood, in fact,
as a heightened and more formalized form of community engagement to be
utilized when a project has substantial impacts on indigenous groups. Although

114 Implementing a Corporate Free, Prior, and Informed Consent Policy: Benefits and

Challenges, Foley Hoag LLP, Driving Business Advantage.
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this report is focused on FPIC, it builds upon the assumption that community
engagement is an essential baseline for company behaviour that helps ensure
respect for human rights when company projects will affect communities. FPIC
derives from a number of legal and normative sources. International Labour
Organization (“ILO”) Convention No. 169, a binding legal document, requires
party States Parties to obtain the FPIC of indigenous peoples before resettling
them, although this application of FPIC is conditional if States do not receive
indigenous peoples’ consent, they may relocate them in accordance with national
law. The United Nations (“U.N.”) Declaration on the Rights of Indigenous
Peoples (“the Declaration™) calls on parties to obtain the FPIC of indigenous
peoples in the context of development projects that affect them. The Declaration
is soft law rather than a binding legal document, but it is likely to influence
national laws and jurisprudence over time, and soft law can evolve into hard,
binding law. The U.N. General Assembly’s approval of the Declaration in 2007
signalled a victory for indigenous people and provided momentum to the
principle of FPIC.

These international legal documents look primarily to governments, not
companies, to obtain FPIC from indigenous peoples. Yet this could change. FPIC
is rapidly gaining momentum, and this paper captures only a snapshot of the
concept, which will continue to develop. Although international law does not
appear to impose a requirement directly on companies to gain FPIC, the evolution
of FPIC in international law will affect companies. National and regional legal
systems are beginning to incorporate the right of indigenous peoples to be
involved in decisions regarding development projects that will impact them,
which in some instances has led to the denial or alteration of concessions that had
been offered to multinational companies by the State. In addition, nonlegal
entities, such as the Inter American Development Bank (“IADB”) and the
Roundtable on Sustainable Palm Oil (“RSPO”), recently have started to apply the
principles of FPIC directly to companies.
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The policies and practices of a small but growing number of mining companies
also incorporate the principles of FPIC that consent is free, prior, and informed
to varying degrees. The oil and gas industry, however, has less frequently used
FPIC in policy or practice. Evolving legal, social, and reputational risks provide
reasons for Extractive companies to examine indigenous people’s issues and
consider whether seeking FPIC would better enable them to play an appropriate
role in the realization of indigenous rights while more effectively protecting their
social license to operate. Companies considering a policy that incorporates FPIC
principles face a number of potential benefits and challenges to their operations,
relationships, and reputation. FPIC might enhance a company’s ability to obtain
and maintain a social license to operate in some countries. Yet in countries where
indigenous communities feel that their rights are wellprotected and are not
demanding FPIC, it might add little more benefit than a robust engagement
process. Furthermore, obtaining FPIC is challenging because it can be difficult
to identify the relevant indigenous peoples and define an appropriate negotiation
process.

In addition, FPIC could heighten existing tensions between indigenous and
nonindigenous communities if companies accord differential treatment to
indigenous people. On the other hand, seeking consent could improve the
reputation of companies in the eyes of civil society, responsible investors, and
indigenous groups if the companies can demonstrate that they follow a suitable
process. Adhering to the principles of FPIC could also affect companies’ market
access and regulatory and legal risk. Companies that seek FPIC might obtain
better market access if the government is concerned about indigenous rights and
social unrest. On the other hand, some governments might wish only to develop
natural resources as rapidly as possible and give concessions to companies that
are certain to exploit them with or without FPIC. Efforts by companies to secure
consent could adversely affect relations with the host government if the
companies are construed to be undermining national sovereignty although if
companies present FPIC as a means of mitigating social risk, such an outcome is
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less likely. In some instances, regulators might view companies that seek FPIC
more positively and be more helpful during the regulatory process. At the same
time, other regulators might feel that companies have layered an unnecessary and
timeconsuming requirement on top of the existing process. Adopting a policy that
incorporates FPIC principles would likely lower legal risks in the longterm,
particularly in countries that voted for the Declaration. This report is premised
on a number of assumptions. First, understanding the distinct, although
complementary, roles and capabilities of States and companies is critical. As the
U.N. Special Representative for Business and Human Rights has noted, States
and companies have different, although complementary, roles regarding human
rights. Because the roles of States and companies are distinct, even if a
government fails to meet its human rights duties, this does not release the
company from its independent human rights responsibilities.

Given that the roles of States and companies are different; it is not surprising that
the precise meaning of FPIC as it applies to governments is not likely to be the
same for companies. Companies do not hold the power to seek FPIC in a manner
that is truly “prior” as ILO Convention No. 169 and the Declaration appear to
utilize the term, whereby a state gains consent before a concession is granted.
Companies can, however, adhere to the principle of gaining consent “prior,” and
seek consent before commencing specified stages of operations. Therefore, this
report refers to “community agreement based on FPIC principles” to highlight
the ways in which these principles can be defined and operationalized in a
corporate context, which sometimes varies in subtle but important ways from the
State context. In some instances, the paper also refers to consent. This should be
understood to be synonymous with “community agreement based on FPIC
principles.” The report also assumes that consent and engagement are closely
related concepts that can form part of the same process. Companies always
should engage with project affected communities. Consent is added on top of
normal engagement processes in certain circumstances, and includes a more
formalized process and outcome.
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The terms engagement and consent should not be used interchangeably, as
consent is a heightened or extra layer added to the engagement processes that
companies normally undertake. The report concludes that, in the longterm, the
benefits for oil and gas companies of obtaining community agreement based on
FPIC principles, and thereby both supporting their social license to operate and
reducing legal and reputational risks, may outweigh the substantial challenges of
securing consent.

This is particularly likely in States that voted for the Declaration and in places
where the rights of indigenous peoples are poorly protected in law or practice.

In light of global trends, it would be both timely and wise for Talisman to
consider incorporating FPIC principles into its indigenous peoples or community
policy. Because jurisprudence and consensus around FPIC is changing so rapidly,
and companies have so little experience implementing the principles of FPIC,
Talisman should review its policy within three years.

Human rights are the basis for securing dignity and equality for all people.t?®
Broadly, the human rights “bill of rights” is made of the Universal Declaration
of Human Rights, the International Covenant on Civil and Political Rights and
the International Covenant on Economic, Social and Cultural Rights. These
international instruments set out a range of rights and freedoms such as protection
from deprivation of property, right to education, the right to favourable
conditions of work, to a clean and healthy environment, and to an effective
remedy, among others. There is evidence that transnational oil companies that
respect human rights tend to have strong health and safety performance, reduced
environmental effects from their operations, and become more acceptable by
local communities within their operational jurisdictions, while, those that show
no interest in protecting human rights face hostilities in their areas of operation

115 European Commission, ‘Oil and Gas Sector Guide on Implementing the UN Guidelines on
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leading to the denial of a social license to operate, face operational delays,
reduced employee satisfaction,

lawsuits and a reputational harm and limited investment expansion and
opportunities®e,

In recent years, a number of transnational oil companies have joined the
government and civil society to establish multistakeholder initiatives aimed at
maximizing positive human rights impacts and preventing negative ones in the
sector. Such initiatives include the Extractive Industries Transparency Initiative
(EITI), the Voluntary Principles for Security and Human Rights, and the Global
Oil and Gas Industry Organization for Environmental and Social Issues.
Domestication of these principles and initiatives into national laws and policies
is critical to the full realization of the “Protect, Respect and Remedy” framework
of the UN Guiding Principles on Business and Human Rights.

This analysis demonstrates that Uganda’s oil and gas laws fall short of protecting
and promoting fundamental and other human rights and freedoms enshrined in
the country’s constitutional framework. The analysis also shows that Uganda’s
current policy and legal regime fails the compliance test, with regard to the UN
Guiding Principles on Business and Human Rights. A number of human rights
issues are raised, ranging from lack of transparency and accountability in the
sector, nondisclosure of information, land conflict and compensation rights
violations, labour discrimination between international expatriates and local
human resources employed in the international oil companies, security and
militarisation of the Albertine Graben, and local business opportunities through
the provision of goods and services by local small business enterprises as key to
the realisation of the desired sustainable economic development in the country.
However, it should be noted that economic development does not directly

116 See 1.Avocats Sans Frontiéres (ASF), 2015. Business and Human rights aspects in Ugandas

oil and gas sector., Kampala, Uganda.
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correlate to human development. Therefore, deliberate measures need to be taken
to ensure that sustainable economic development realises human development.

The oil was first discovered in 2006 in the Albertine Graben area. This area is
now divided into ten Exploration Areas. Five of these ten areas have been
licensed to different oil companies. The discovery so far is amounting to about 2,
5 billion barrels. An oil refinery is planned in Buseruka Kabale, and plans for
pipelines to link the individual wells are under construction (NEMA 2012).

A full development plan for the oil region in Albertine Graben has not yet been
prepared by the government, but the area needs a large amount of infrastructural
development to make oil exploration possible (Oil in Uganda 2012).

Roads, pipelines, airstrips, a railway and a refinery are the main infrastructural
improvements the government needs to exploit the resources. With increase in
petroleum developments, an airstrip is being planned in the immediate
surroundings of the refinery (NEMA 2012).

The infrastructural developments connected to the oil discovery are mainly
taking place in the areas where a lot of people have their homes and their
livelihoods through customary tenure. The developments such as roads and the
refinery require huge areas of land, which in several areas is in use by local
communities. This results in land acquisitions by the government to achieve the
planned development (Uganda Roads Authority 2012, Ministry of Energy and
Mineral Development 2013, Downstream Today 2012). How the areas included
in this research are affected will be presented under the area description.’

Customary tenure represents a great part of the tenure systems in many
developing countries. Some countries recognize their customary land holders;
others do not (Bruce et al 2010). This is complicating the process of land

117 See 1. Ingrid Gildseth, 2013. Land tenure practices and land acquisitions in oil
region: The case of Hoima, Western Uganda, Master Thesis of Geography, Norwegian
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acquisitions and losers are often the rural poor (ILC 2011). This is also the case
in most of the Albertine Graben area (NEMA 2010), which makes the local
population vulnerable towards land grabbing.

This thesis will look at the system of land tenure in three areas within Hoima
district in Western Uganda. It will look at the ongoing process of land
acquisitions connected to a road project between Hoima town and the village
Kaiso Tonya, and a planned refinery in Buseruka Kabale as specific
infrastructural developments in the area, and land acquisitions connected to
safety measures taken by the government in Kyangwali.

The land tenure practices in Kaiso Tonya, Buseruka Kabale and Kyangwali are
locally managed customary systems. These practices are making the local
farmers vulnerable towards land grabbing as the government does not fully
recognize these inhabitants’ land tenure rights. This is most noticeable in
Kyangwali where local people are being evicted without compensation, but also
in Kaiso Tonya and Buseruka Kabale where compensations are described as
highly insufficient.

The customary tenure systems of these areas have developed through history. The
developmental plans of the area and the following land acquisitions might have
an extra negative effect on the local inhabitants. Their way of assigning land
rights and managing tenure is completely overlooked, and they are now losing
control of something that always has been in managed within the local
community. This will affect the locally based tenure security.

By using Zoomers’ (2010) list of issues that should be taken into account in case
of land acquisitions, it is by the presentation in chapter 5 clear that the land
acquisitions in this case have not been handled properly by the government,
which has affected the farmers in a very negative way. These land acquisitions
can therefore be evaluated as a type of land grabbing by the government in their
attempt to develop the oil sector in Uganda.
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The discovery of oil in any country is met with joy and jubilation for its
prospective contribution to development. This is no different for Uganda. The
need for land to pave way for oil exploitation and exploration as well as
speculative investment has generated a challenge of land acquisition which in
this paper the author has considered to be land grabbing. Roberts K. Muriisa
opines that ¥The phenomenon of land grabbing has been widely researched in
the agricultural sector because of the scale and size of land taken over in the
process of land acquisition and much less in the oil and extractive industry. This
paper explores the drivers of oil related land grabbing, the impact of land
grabbing on women’s land rights and the implications of land grabbing related
conflicts on the oil industry in Uganda.

Concludes that land grabbing is real, the drivers are both institutional state led,
has impacted women’s land rights and livelihoods negatively, and that the impact
on the oil industry are largely destructive for the success of the oil industry.

The discovery of commercially viable oil deposits in Uganda in 2006 brought a
lot of optimism about the contribution of this new discovery to the development
of the country. The discovery of oil will transform the country from being a low
to middle income country by 2017, and a first world country by 2040. Indeed,
with the discovery of oil, Uganda and the expected oil gains, “Uganda is on the
verge of becoming an OPEC powerhouse” (Bategeka et al 2013). According to
Bategyeka, these considerations are promoted by politicians, a populist’s
approach to politics where leaders want to maintain themselves into power by
overselling the expected benefits of oil discovery. The popular argument is that
oil proceeds will finance the national budget and liberate Uganda from donor
dependence and boost investment in the development of infrastructure such as
roads, health, education and recreation, etc. At the local level the argument is that

118 Roberts K. Muriisa, 2018. Land Grabbing and Oil Industry, Implications for Women’s Land
Rights and Qil Industry in Uganda, Centre for Research on Peace and Development (CRPD)
KU Leuven Parkstraat 45, box 3602, 3000 Leuven, Belgium.
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oil revenues will boost the districts and free them from dependence on central
government.

The optimism with which this discovery comes with however fell short of reality
when people in the oil rich region of the Albertine Graben began facing evictions
from their land and some of them began living in internally displaced people’s
camps (IDP)like conditions*®. With more than 200 people evicted from their
land to pave way for oil refinery in Kabaale, the hope and glamour of getting
employment and a decent life from the oil industry by these people got lost. In
addition to land being lost to oil exploration drive, there are reports that
speculative land acquisition and application for freehold registration of land has
increased. This affects people’s livelihoods and transforms into conflicts which
may in the long run affect the oil industry.

There is little academic work that has examined land grabbing as a phenomenon,
the process and drivers of land acquisitions and the outcomes of this process and
in particular the conflicts. Much of the land grabbing literature is on the green
grab (see for example (Fairhead, Leach, Scoones 2012), with justifications of the
green, food and biofuels as necessitating land grabbing because of the expanse
of land involved in agriculture and less focus on ‘black grabbing’. I argue that
the manner in which government acquired the land for oil exploration and
mining, the speculative investments and land acquisitions by individuals in the
Albertine Graben after the discovery of oil can be positioned in the wider
discourses on land grabbing, due to the manipulative nature of the process of
acquisition.

Since 2006, the government embarked on the construction of the oil refinery
which is expected to sit on approximately 29 square kilometres. Because of the
oil refinery and the preparation for this refinery which involves infrastructural
development including roads, there is a lot of oil related activity and land related

119 http://www.observer.ug/business/38-business/38987-oil-rich-hoima-struggles-to-solve-the-
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matters have taken a heated turn and many people have been affected. So far it is
reported by a number of scholars that a total of 7000 people from about 1200
households in Hoima district have so far been affected by the intended project
(AFIEGOATrica Institute for Energy Governance, 2013). More than 200 people
have been evicted from occupying land.

In this book, the author examines the processes of land grabbing as a result of oil
exploration and exploitation in Uganda in the districts of Buliisa and Hoima. The
paper systematically explores the nature of land grabbing related to oil discovery,
the drivers of land grabbing (legal and social frameworks guiding acquisition),
and the resultant outcomes of land grabbing. The discussion and analysis in this
paper is based on data collected in Buliisa and Hoima, existing literature and
government reports. In order to collect primary data, field research was carried
out in the villages of Bukona (b), Nyamasyoga, Kyapolani all in Kabaale Parish,
Buliisa Districts. In Hoima the author carried out field work because of the close
proximity with Kabaale Parish, this is where most people especially those still
awaiting compensation/relocation are residing. It is also an area where
speculative land grabbing has taken place, and the area where the oil refinery is
being planned for construction. In addition, land has been acquired for road
construction (KaisoTonya Road), dumping site for oil refuse during testing
during oil exploration. Indepth interviews were undertaken with people; a
majority of whom were women to understand the contestations over land and
how their lives were impacted by oil discovery. Interviews were also held with
civil society organizations as well as community leaders such as local council
chiefs. Indepth interviewing was preferred because of the flexibility it allows in
getting more data through detailed probing of respondents.

In most countries, oil is produced in areas inhabited by ethnic groups. However,
the
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proceeds of the production go to government officials as well national coffers.1%°
In this case, the members of the ethnic communities will feel that given the fact
that the oil is on their land, and they are not getting anything from the
government, then it would be best if they break away from the parent nation to
form their own (Ako & Okonmah, 2009, p. 57). This has been the case in Nigeria,
Indonesia, and the southern part of Sudan. South Sudan is a recently independent
state because of such a conflict (Alao, 2007, p. 124).

According to Onduku, (2001, p.5) that in Nigeria, some experiences abound in
the Niger Delta is that parties in the conflict do not involve only the federal
government and the Niger Deltans but also the oil multinationals. Put summarily,
the grievances of the Niger Deltans have involved three closely interrelated, but
analytically distinct issues: firstly, that all laws relating to oil exploration and
land ownership be abrogated; secondly, the issue of natural resource control and
selfdetermination and thirdly, that appropriate institutional and financial
arrangements should be put in place by the Nigerian nation state and the oil
multinationals to compensate the oil producing communities for the
developmental and environmental problems associated with oil exploration and
exploitation.

Furthermore, the whole conflict has been compounded by the cultural patterns of
the people. The people consider their land to be sacred, for it is the source of their
subsistence and income, and it also links the living to the dead. This too is
reinforced by refusal to accept change, pride, confidence in supernatural deities
and the low context behavior. These goalblocking behaviors leave much to be
desired and have jeopardized conflict prevention mechanisms (Onduku, 2001,

p.6).

On the side of Sudan, it is important to distinguish between the ecological sources
of conflict, political and economic sources of conflict. Oil is essentially an

120Festus Winyi, 2016. Relationship Between Oil Exploration Activities and Land Conflicts in
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economic resource. It has little value to the traditional peoples of the region in
terms of their survival, representing economic wealth only to the extent that it
can be found, extracted from the ground, processed and shipped to industrial
centers for use. Most central therefore, to this study of ecological sources of
conflict are: access to and control over the oil fields and land areas they represent,
right to participate in decision making over oil rights allocations and share in
benefits of oil production and environmental impacts of oil exploration and
production and their consequences (Switzer,2001, p.4).

According to Switzer, (2001, p.7) the chain of causation is believed to hold the
following sequence: first, discovery of oil leads to an attempt by the government
to appropriate oilbearing lands. Second, efforts to appropriate land from groups
without what they perceive to be equitable compensation leads to rising social
tension and out breaks of rebellion. This rise in social tension is compounded by
the environmental consequences of oil production that diminish the traditional
sources of livelihoods.

Lado (2001, p.8) asserts that the last two decades of oil exploration and the battle
of political control in Sudan are closely correlated. It demonstrates that the
discovery of oil in the south led the central government to claim ownership of the
newly precious/valuable lands and the resources they represented. This sparked
the formation of the Sudan people’s Revolutionary army and violent protest by
the local inhabitants, culminating with the cessation of oil exploration and
production in Sudan.

According to Emeseh, (2011,p.12) oil resourcesinduced conflicts in many cases
create two or three parties to the conflict the government of the host state, the oil
producing companies (which in most cases are MNCs) and the host local
communities, which in this research are also referred to as oil village
communities. The revenues from oil resources are maximized by the state and
the MNCs, leaving the host oil communities in a state of alienation and

deprivation. In many cases, such as in Nigeria’s Delta oil region, such negative



ISAAC CHRISTOPHER LUBOGO

<
+

impact easily manifests in form of environmental degradation and poverty and
has been a cause for grievance by oil communities. However, beside the physical
effects of oil resources on the host communities, there are other intense
fundamental factors, such as struggles for power and leadership, and access to oil
resource benefits (Ukiwo, 2011, p.8). Incidentally, the situations of struggle for
power, leadership and access to the control of oil resources benefits arise out of
the nature of the new relationship that exists between the parties that are directly
or indirectly involved in oil production and utilisation.

Land conflict has been very pertinent in subSahara Africa. In Nigeria, Congo,
Angola, Gabon, Sudan, Ghana, Senegal (Ukiwo, 2011, p.10), can highlight to
Uganda that the experience differs radically from the promise of petroleum. A
more worrisome situation is created when the gap between the expectation
created by oil riches and the actual produced is a condition for disorder and war

which distort country’s petroleum potential.

The author examines five of the major projects associated with the development
of oil and gas in Uganda, each of which requires substantial land take. He
discusses the social impacts these projects have had and will continue to have on
the livelihoods of local people. He argues that oil and gas development should
not lead to a resource curse'?!, Dutch disease, and/or the Nigerian disease!?.
Instead, Uganda and other resourcerich countries in Africa should ensure that the
negative consequences from resource exploitation, and especially from land
acquisition, are fully addressed by adhering to international best practice!?>,

121 Collier, P. The institutional and psychological foundations of natural resource policies. J. Dev.
Stud. 2017

122 Bategeka, L.; Matovu, J. Oil Wealth and Potential Dutch Disease Effects in Uganda;
Economic Policy Research Centre: Kampala, Uganda, 2011; Available online:
https://www.africaportal.org/documents/10469/Research_ Series_81.pdf (accessed on 23 June
2021).

123 |FC. Guidance Note 5: Land Acquisition and Involuntary Resettlement; International
Finance Corporation: Washington, DC, USA, 2012. Vanclay, F.; Hanna, P. Conceptualising
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Opportunities for benefit sharing should be properly considered and implemented
by the oil companies and the government in a negotiated and coordinated way**.
Should this occur, local communities and the nation at large will prosper, and the
oil companies will gain a social license to operate and grow? In addition, they
will be more likely to experience the efficient and effective implementation of
their projects'?®.

These various authors have expressed interest in the oil sector and the bulk keeps
growing given the quick transformation of the oil production from upstream all
through to downstream production. However, | have tried to capture the aspects
that cut across all the stages of production and this literature should be able to
guide the reader in establishing the legality of the processes of land acquisition
mainly in midstream oil production.

THE LEGAL FRAMEWORK THAT GOVERNS LAND
ACQUISITION IN UGANDA.

The Constitution of the Republic of Uganda, 1995, as Amended.

The Constitution is the supreme law of the land as such, there is no other law in
Uganda that precedes it. All other laws derive their validity from the Constitution
and any law which proves not to agree with the provisions of the Constitution,
that law is rendered null and void to the extent of its inconsistence with the
Constitution. !

company response to community protest: Principles to achieve a social licence to operate. Land
2019, 8, 101

124 Vanclay, F. Project-induced displacement and resettlement: From impoverishment risks to an
opportunity for development? Impact Assess. Proj. Apprais. 2017

125 Jijelava, D.; Vanclay, F. Legitimacy, credibility and trust as the key components of a Social
Licence to Operate: An analysis of BP’s projects in Georgia. J. Clean. Prod. 2017.

126 Article 2 of the Constitution of the Republic of Uganda, 1995, as amended.



<
+

ISAAC CHRISTOPHER LUBOGO

It follows that Article 26 of the Constitution provides that;

1. Every person has a right to own property either individually or in
association with others.

2. No person shall be compulsorily deprived of property or any interest in
or right over property of any description except where the following
conditions are satisfied;

a. the taking of possession or acquisition is necessary for public use or in
the interest of defence, public safety, public order, public morality or
public health; and

b. the compulsory taking of possession or acquisition of property is made
under a law which makes provision for

e prompt payment of fair and adequate compensation, prior to the
taking of possession or acquisition of the property; and

e a right of access to a court of law by any person who has an
interest or right over the property.

To begin with, every citizen has the right to own land as the law provides and
this ownership can only be taken away after the requirements mentioned above
have been fulfilled. However, it is important to note that in as much as land is
privately owned, natural resources are not.

This is derived from the provision of the Constitution under Article 237 which
provides that land in Uganda belongs to the citizens of Uganda and shall vest in
them in accordance with the land tenure systems provided for in the Constitution.
it further enunciates that notwithstanding clause (1) of the article the Government
or a local government may, subject to article 26 of the Constitution, acquire land
in the public interest; and the conditions governing such acquisition shall be as
prescribed by Parliament. The Government or a local government as determined
by Parliament by law, shall hold in trust for the people and protect, natural lakes,
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rivers, wetlands, forest reserves, game reserves, national parks and any land to be
reserved for ecological and touristic purposes for the common good of all
citizens.

Article 244 of the constitution provides that;

1. Subject to article 26 of this Constitution, the entire property in, and the
control of, all minerals and petroleum in, on or under, any land or waters
in Uganda are vested in the Government on behalf of the Republic of
Uganda.

2. Subject to this article, Parliament shall make laws regulating

e the exploitation of minerals and petroleum;

e the sharing of royalties arising from mineral and petroleum
exploitation;

e the conditions for payment of indemnities arising out of
exploitation of minerals and petroleum; and

e the conditions regarding the restoration of derelict lands.

3. Minerals, mineral ores and petroleum shall be exploited taking into
account the interest of the individual landowners, local governments and
the Government.

This provision seeks to vest ownership of land discovered to be rich with natural
resources in the government. However, for this ownership to be complete, the
government must fulfil the requirements provided for under Article 26. Failure
to fulfil these requirements grants a citizen to approach the courts of law for
redress.

These two provisions are fundamental to this discussion as they help to draw the
line between citizen and government ownership of land. In this way, it should be
quite smooth to change ownership for purposes of exploiting the Mineral
resources. It has however proven to be the opposite for many reasons as shall
discus later on in this paper.
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The Land Act as amended Cap 227

This is an Act of Parliament passed to provide for the tenure, ownership and
management of land; to amend and consolidate the law relating to tenure,
ownership and management of land.?” It gives detail to the provisions of the
Constitution that are concerned with land ownership.

It follows that Section 2 of the Land Act provides that subject to article 237 of
the Constitution, all land in Uganda shall vest in the citizens of Uganda and shall
be owned in accordance with the following land tenure systems; (a) customary;
(b) freehold; (c) mailo; and (d) leasehold.

Section 42 of the Act further provides that the Government or a local government
may acquire land in accordance with articles 26 and 237(2) of the Constitution.

As the parliament laid out the law to govern the ownership of land, it recognised
the power of the government to take over ownership of land from private
individuals for the common good of the country.

The land acquisition Act cap 226.

Like the Land Act, the Land Acquisition Act was enacted by parliament. It was
promulgated to make provision for the compulsory acquisition of land for public
purposes*?, It lays out the procedure for acquiring land in detail following the
provisions of Article 26 and Article 237 of the Constitution.

It is important to note the provision made under section 6 of the Act which states
thus;

Where a notice is published under section 5 in respect of any land, the assessment
officer shall, on the day specified in the notice, proceed to hold an inquiry into
claims and objections made in respect of the land and shall make an award under

127 ong title of the Land Act (as amended) Cap 227
128 _ong title of the Land Acquisition Act, Cap 226
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his or her hand specifying; (a) the true area of the land; (b) the compensation
which in his or her opinion should be allowed for the land; and (c) the
apportionment of that compensation among all the persons known or believed by
him or her to have an interest in the land, whether or not they have appeared
before him or her. [Emphasis mine]

The Act recognises the aspect of compensation prior to the take over the land.
However, on who should determine the amount of compensation is also an issue
that has had a longstanding debate. The provision provides that the appointed
person by the minister states the compensation which in his or her opinion should
be allowed which seems to strip the owner of the chance to suggest how much
compensation he wants according to the attachment he or she might have with
the land.

Section 13 of the Act seems to remedy this fear by providing that;

Where an award is made under section 6, any person awarded or claiming that he
or she should have been awarded compensation may within sixty days of the date
of the award appeal to the High Court by way of objection to any or all of the
following;

e the total amount of the compensation awarded;

e the apportionment of the compensation;

e any failure or refusal of the assessment officer to include him or
her in the apportionment.

The aggrieved party has the opportunity to take their disagreement to court in
order to have a more reliable compensation or the desired remedy, if it is in the
best interests with justice.

The Petroleum (Exploration, Development and Production) Act, 2013
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This was an Act promulgated to govern activities of oil production in the

upstream section of the process. It nonetheless sheds light on the land rights and

how they are to be exercised.

Section 135 of the Act provides that a licensee shall not exercise any right under

a license;

(a) Without the written consent of the relevant authority, upon any land

dedicated or set apart for a public purpose or for a place of burial or upon

land over which a mining lease, an exploration licence or a right to
cultural site has been granted,

(b) Without the written consent of the land owner;

(i)

(i)

(i)

(iv)

Upon any land which is the site of or which is within two hundred
meters of any inhabited, occupied or temporarily unoccupied
house or building;

Within fifty meters of any land which has been cleared or
ploughed or otherwise bona fide prepared for the growing of
agricultural crops or on which agricultural crops are growing

Upon any land from which, during the year immediately
preceding, agricultural crops have been reaped or;

Upon any land which is the site of or which is within one hundred
meters of a cattle diptank, dam or water used by human beings or
cattle.

Section 136 further provides that;

A land owner in an exploration or development area shall retain the right to graze

stock upon or to cultivate the surface of the land insofar as the grazing or

cultivation does not interfere with petroleum activities or safety zones in the area.
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This Act severs the land rights to include the surface rights as envisaged under
section 136 and subsurface rights as envisaged under section 137. The Act also
portrays that the licensee acquires the right to access the sub surface but must pay
rent for utilising the surface in the process of accessing the subsurface.

THE IMPACT OF GOVERNMENT ACQUISITION OF
LAND.

The land ownership system

As it has been said before, the system of land ownership in Uganda is that the
citizenry have the ownership and they have the right to develop the land in ways
that suit their sustainability. Uganda, like many other developing countries relies
heavily on the land and most population thrives on ownership of land.
Agriculture, tourism, infrastructure and the rest all require this precious factor;
land.

There are various types of land tenure systems in Uganda under which citizens
and foreigners can buy land, own and utilize it. Land can either be owned in
perpetuity or for a given period of time. The Land Act identifies the four forms
of land tenure systems in Uganda which include Customary, Leasehold, Freehold
and Mailo. The Act grants all legitimate and bona fide occupants property rights;
establishes land tribunals and decentralizes land administration.?°

It is under such tenure systems under which land can be acquired, owned, utilized
and disposed off. If you do not belong to any of the systems of tenure, you do not
own land in Uganda. However, you can only be defined as a tenant on a property,
a squatter or bonafide occupant as may the law determine based on circumstances
of occupancy.t3°

129 https://www.ecolandproperty.com/types-of-land-tenure-systems-in-uganda/
130 1hid
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Commercial oil deposits were first discovered in the Albertine Graben region in
western Uganda in 2006, and since then the Government of Uganda has had plans
for their exploitation, although the target date for first oil has been postponed
several times'®!. The extraction of oil means that there will be several large
projects in the region, potentially including an oil refinery, the generation of
electricity from gas, the export of crude oil to international markets by pipeline
via Tanzania, and a new international airport. The Government expects that the
development of the oil and gas industry will accelerate economic growth, job
creation, contribute to poverty eradication, and improve the general prosperity of
Uganda®®2, However, each project requires large amounts of capital, technical
expertise, and land. The demand for land has led and will continue to lead to the
displacement of large numbers of people®,

Irrespective of their purpose, large projects require land, and sometimes very
large tracts of land. Many projects cause displacement. If not managed well,
resettlement can have severe consequences for local communities!®* and can
create human rights impacts**®. All projects should adhere to international best
practices, which, among other things, require that involuntary resettlement be

131 vvokes, R., 2012. The politics of oil in Uganda. Afr. Aff., 111, 303-314

132 Hong, P.Y.; Singh, S.; Ramic, J. Development induced impoverishment among involuntarily
displaced

populations. J. Comp. Soc. Welf. 2009, 25, 221-238

133 Kinyera, P.B. Land, oil and expressions of citizenship in Uganda’s Albertine Graben. Extr.
Ind. Soc. 2019, 6,

110-119.

134 smyth, E.; Vanclay, F. The social framework for projects: A conceptual but practical model
to assist in assessing, planning and managing the social impacts of projects. Impact Assess.
Proj. Apprais. 2017, 35, 65-80.

135 van der Ploeg, L.; Vanclay, F. Challenges in implementing the corporate responsibility to
respect human rights in the context of project-induced displacement and resettlement. Resour.
Policy 2018, 55, 210-222.
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avoided or at least minimized, and that, where resettlement is unavoidable, all
affected people should be fully and fairly compensated, and have an opportunity
to be involved in the resettlement process®®. Each project should be considered
as an opportunity to improve the wellbeing of affected people. If international
standards are not complied with, land acquisition for projects and the associated
displacement and resettlement leads to impoverishment and conflict™’.

Scholars have argued that the extractive industries tend to be associated with the
resource curse and issues like corruption, political and social instability, and
economic underperformance, rather than positive and inclusive development®,
Uganda is at a critical point if it wants to avoid joining the growing list of resource
curse countries'®. It needs to ensure that the land needed for oil and gas
infrastructure is acquired in a fair and transparent way, and with the consent of
the original land owners. People in local communities need to be fairly and
promptly compensated for their land*4°. Arguably, if land acquisition and future
revenues are well managed, this could lead to economic prosperity and the
improved welfare of Ugandans, however, if badly managed, there will be many

136 vvanclay, F.; Hanna, P. Conceptualising company response to community protest: Principles
to achieve a social licence to operate. Land 2019, 8, 101.

137 Alao, A. Natural Resources and Conflict in Africa: The Tragedy of Endowment; University
of Rochester Press:

New York, NY, USA, 2007.

138 Collier, P. The Bottom Billion; Why the Poorest Countries are Failing and What Can be
Done About It;

Oxford University Press: Oxford, UK, 2007.

139 Sturesson, A.; Zobel, T. The Extractive Industries Transparency Initiative (EITI) in Uganda:
Who will take the lead when the government falters? Extr. Ind. Soc. 2015, 2, 33-45

140 ghepherd, B. Qil in Uganda: International Lessons for Success; The Royal Institute of
International Affairs:

London, UK, 2013; Available online:
https://www.chathamhouse.org/sites/files/chathamhouse/public/Research/Africa/0113pr_ugand
aoil.pdf (accessed on 24" June 2021).
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negative outcomes, including protests, project delays, escalating costs,
reputational damage, food insecurity, and conflict4.

FREE PRIOR AND INFORMED CONSENT (SOCIAL
LICENCE)

The term “social license,” or “social license to operate,” generally refers to a local
community’s acceptance or approval of a project or a company’s 0ngoing
presence. It is usually informal and intangible, and is granted by a community
based on the opinions and views of stakeholders, including local populations,
aboriginal groups, and other interested parties. Due to this intangibility, it can be
difficult to determine when social license has been achieved for a project. Social
license may manifest in a variety of ways, ranging from absence of opposition to
vocal support or even advocacy, and these various levels of social license (as well
as, of course, the absence of social license) may occur at the same time among
different interested parties.4?

The FPIC of indigenous peoples remains a contentious issue, and only recently
gained acceptance into nonbinding international law through the adoption of the
Declaration. The dispute over whether FPIC should be required at all, even of
States, much less of companies, appears to have limited the discussions and
consensusbuilding needed to define exactly what a workable consent process
would look like in practice. The Declaration was adopted so recently that national
and human rights courts have not provided interpretations of what State
implemented process is sufficient for FPIC, because the few cases that these

141 Hanna, P.; Vanclay, F.; Langdon, E.J.; Arts, J. Conceptualizing social protest and the
significance of protest

action to large projects. Extr. Ind. Soc. 2016, 3, 217-239.

142 Brian F. Yates and Celesa L. Horvath, 2013. Social License to Operate: How to Get It, and

How to Keep It, Pacific Energy Summit, 2013 Summit Working Papers
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courts have heard involved instances in which the State entirely failed to seek
FPIC, rather than instances in which the process was inadequate.

Furthermore, the parties that drafted the Declaration remain deeply divided on
the meaning of its language, making it difficult to rely on preparatory papers to
divine the meaning of various phrases in the Declaration.47 Examples from
industry are few and far between, and most derive from the mining sector, which
has a distinct physical footprint and follows different stages with different risks
than an oil and gas project.

It is clear that consent is only meaningful when combined with other processes
such as engagement that are both company good practice and called for in ILO
Convention No. 169 and the Declaration. Company statements regarding consent
are therefore best embedded within a more general policy on indigenous peoples
or community engagement practices. This section incorporates elements of
community engagement good practice because FPIC is so intimately tied to
community engagement.

The republic of Uganda has not ratified the ILO Convention No. 169 and as such
they can not follow its provisions to the dot which affects the indigenous people
whose land has been acquired by government.

A social licence or free, prior and informed consent is a prerequisite for the
International Oil Company (IOC) to start extracting the Oil and gas. This is
because the aspect of land rights dictates that ideally, the 10C is not allowed to
tamper with the land’s natural setting at the expense of the communities that settle

on it.

Therefore, the consent must be free in a way that the communities choose, on
their own volition and without any inducement, to give up their land for the
extraction of oil. This free will is hard to obtain from communities especially if
they are indigenous communities which share a sentimental attachment with the
land. This sentimental attachment like culture is more valuable to these
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communities than the oil or the compensation they can receive. The IOC must
regardless allow the community to freely choose whether they would like to
cooperate or not. Should the communities fail to cooperate, the IOCs must not
force the citizens to vacate or compel them to agree. This is because the consent
ceases to be free and therefore the required threshold is not met.

The consent must be obtained prior to the start of the extraction of oil. No activity
should be done on the land without the consent of the settlers thereon. The 10C
should be able to meet these communities and discuss with them what they intend
to do and how the community is going to be affected by their operation.

The consent must most importantly be informed. Informed consent does not
mean that the communities are bombarded with seismic reports and product
sharing agreements concluded with the government. It means that the licensee
must explain to the community and the community must comprehend the
intentions of the licensee. There must be effective communication of the plan of
the 10Cs to the community.

A combination of all these three requirements is a key to operate without
resistance and to also have support from the community. These negotiations can
always yield long lasting relationships that are an incentive to sustainability of

the community and developmental to the county’s economy.

A good example is the Ogboni leaders in the Niger Delta. They use the framing
to mideekor in the Ogoni struggle to hold the oil companies to account. Mideekor
refers to a local labour practice where the owners of palm trees hire fields to palm
wine tappers. The tappers keep the produce for the first four days for themselves,
but the fifth is the landlord’s mideekor. To renege on the mideekor is culturally
unacceptable. Using this concept to explain the responsibilities of the oil
companies to pay their mideekor to the local communities helped to build the
movement.

SURFACE AND SUBSURFACE RIGHTS.
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Surface rights refer to the entitlement to utilize the area on and above the earth’s
crust. This area can be used for farming, tourism, settlements or infrastructure
development. Usually, this is the commonest use of the land and many citizens
will pass on this land without ever having to use the land below the surface. This
is because most citizenry lack the machinery to utilise the land beneath or better
still, they have no reason to dig beyond the crops’ roots!

Sub surface rights on the other hand is the entitlement to enjoy and utilise land
beneath the surface. Here, one is interested in what lies under the usual loam soil
that a farmer loves very much. It is usually for mining purposes, or the drilling
of water by bore halls and wells. The licensee is usually interested more in this
part of the land because on the bed rock, lies the pores that harbour Oil, a rich
natural resource that he intends to extract.

Whenever government acquires land in trust of the citizenry because of the
discovery of oil beneath the surface, it is the sub surface they intend to hold in
trust. The surface would only be the gateway and as such, there is no way for the
licensee to access the sub surface without using the surface. This is why therefore
the surface rights of the ordinary citizens must be traded for compensation in
order to access the sub surface.

The worry is that the government actually rents the surface to the Oil company
and receives rents from their continued occupation on the surface while they
extract oil. This is because of the onetime compensation they pay off to the
original settler so that the land, with both surface and sub surface rights, can
belong to them. These rents are just one of the many ways the government usually
profits form the oil and therefore one would argue that it would look greedy for
the government to want to own even the surface rights when these rights can be
retained by the community and the rent is paid to them instead. This would
cultivate trust in the citizens and yield cooperation. It would be a direct benefit
for the citizens that would make their consent more readily available.
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One might argue that the government keeps these rents for the greater good of
the entire community and can share these dividends in form of service delivery
and infrastructure. This is only true to the extent that the government collecting
the money lacks corruption tendencies. When the government has a practice of
not accounting for money gotten from the different ventures that it oversees, there
is no hope that this rent will ever be shared among the countrymen and women
in form of services.

THE ASPECT OF COMPENSATION.

Compensation is what the communities will receive after their land has been
taken over by the government to enable them be able to sustain themselves
elsewhere. This compensation can either be monetary; where the government
assesses the value of the land and pays the owner that amount of money; or
substitute land; where the government identifies a piece of land elsewhere and
awards the same to the communities for them to relocate and settle.

It must be pointed out that either method of compensation is questionable for a
number of reasons. When the land is valued, the government does not take into
account the value added by the discovery of oil underneath. The government
simply assesses the land on the normal market price and awards the owner that
amount of money. This is particularly wrong because the owner will never
experience the value of his land with oil. It seems like the government simply
purchased land from him/her without her/his consent. Even if he/she did not want
to sell, this option is removed from their options because ultimately, the
government must acquire the land.

Relocation has also proved to be inadequate for a number of reasons. Most of the
land owners do not own idle land. They are farmers and their settlement, heritage
and identity is interwoven with that piece of land. The new allocated land will
always lack all the above and as such, can never fully satisfy the land owner.
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They will always have to start from scratch, lose their identity and probably their
ethnicity and language.

Therefore, the system of compensation does not seem to fulfil its real intended
purpose. The land owner will always be at a loss whether they allow them to sell
the land to government or resettle in any other part of the country.

Internal Displacement.

As a result of the discovery of oil and the subsequent compensation in order to
use the land, the citizens have in many occasions become internally displaced
persons. This is because, their original ancestral home is usually under valued
and the amount of money granted is insufficient to get them ample land to settle
elsewhere. The transition process eats up most of the given money because in
compensation, it is not a factor that is considered.

For example, if a family has given up its home and land for oil’s sake at 5 billion
shillings, they need to use part of that money to sustain the family while they look
for another are to settle. By the time they do, this money will no longer be 5
billion to get them at bear minimum, what they had before the discovery of oil.
This means that this family will struggle to rebuild and, in the process, might be
internally displaced by its own government.

The other more pressing threat is the commencement of these development
projects before the actual compensation is paid. Families are told to evict before
they receive their compensation and, in the meantime, they are expected to fend
for themselves and survive on their own without a land to call their own. When
this happens, these families become internally displaced and many who have
been living a subsistence life will struggle to survive the transition.

The Aspect of Human Rights.

Human rights are entitlements that we have by virtue of being human. They are
universal, and interdependent and as such, a denial of one could be a potential
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spiral denial of many other rights. Human rights in Uganda are highly respected
and even the Constitution has an entire chapter on this bill of rights.

The right to own land is one of the listed rights in chapter four of the constitution.
a person has a right to own land in person or in group with others.'*® This means
that this right can only be limited upon fulfilment of the requirements under
Article 43 of the Constitution. these requirements can only be met by fulfilment
of the procedure laid down in Article 237, 244 of the Constitution and the Land
Act, cap 227 and the Land Acquisition Act, cap 226. This procedure is
predominantly insistent on compensation that is fair and adequate, prior to the
acquiring of land.

The failure to observe these requirements would therefore amount to a human
rights violation. This is because the right of an individual to own land would have
been limited illegally and improperly. This could in extension violate the
person’s right to life since their sustenance is derived from the land. And with
this, a multiple of other human rights like identity, culture and tradition, religion,
and so forth.

The other aspect is the underlying discrimination concerning land ownership.
Some primitive communities still deny women the right to own land and this
causes them to miss out on compensation that could have been rightfully theirs.

Environmental impact

The nature of Oil and gas extraction can be catastrophic to the environment if it
is not well managed and properly insured against. This effect can be on the soil;
incapacitating it from ever being productive again, or the climate which sustains
the agriculture sector of the country. As such, it poses an everpresent threat to the
environment which, if allowed to occur to a developing country, can be extremely
catastrophic.

143 Article 26 of the Constitution of the Republic of Uganda, 1995, as amended
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Even during the drilling process, the areas that surround the plant are inhabitable
due to the use of explosives and heavy ground shaking machinery which could
be dangerous to human life. Therefore, the communities on the land with oil and
even around must vacate for their health’s sake and not all receive the same
deserved compensation. The impact on the environment is therefore large and
majorly not positive.

Court procedure as a remedy.

There is an ultimate aspect of seeking redress before the courts of law should one
feel dissatisfied with the operations of the licensee or government in
compensating them. This appeal must be made within 60 days after the
dissatisfaction.

The court system of Uganda on the other hand is one that has battled case backlog
and many cases taken to court have taken years to be resolved and by the time a
judgment is delivered, it is nugatory or noneffective. This is because, while one
person takes their plea to court, the Licensee does not halt their processes for all
those years waiting for the case to be handled, since their licenses usually have
expiry dates. Therefore, by the time the court delivers judgment, even if it is
favour of the complainant, they have already lost their lands and can only receive
damages.

There are many aspects one can consider when it comes to assessing the legal
impacts of the acquisition of land by government in areas discovered to have oil.
Most of the ones reflected above have been prevalent throughout the
development of the sector in the Albertine region.

OVERARACHING ISSUES WITH LAND ACQUISITION
FOR OIL MINING.

In my wellconsidered opinion, | find that the land system of ownership in Uganda
is poor. The fact that the citizens are allowed to own land and can only give it up
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upon compensation means that the government will spend a lot of fund on
compensating people. This has been experienced before in the construction of
road around the country. Many times, 2/3 of the budgets passed for road
construction in Uganda is for awarding compensation and many government
officials have benefitted from this. They, having the knowledge of the intentions
of government, have bought land intended for construction and later reaped
tonnes of money in compensation for the land. This has made the development
process very slow if not stagnant.

This type of ownership has allowed land grabbing for compensation purposes,
the denial of women the right to own land and incidences of the sort. These stifle
developments and affect the efforts to make the country a habitable place for all
regardless of their gender.

Corruption is another threat that is imminent on the prosperity of the Oil and gas
sector. Uganda is well known for having laws to combat corruption and there is
no question about this. However, the query is raised on the implementation of
this law. Uganda has suffered in the past with instances of corruption and
embezzling of funds meant for different communities. It follows that with the
amount of money that the Qil and Gas sector is capable of bringing to the
economy, if the bad spirit of corruption continues to haunt the leaders of the
country, there is no guarantee that this money will ever benefit the citizens of
Uganda.

It is important to note that the existence of weak political institutions in Uganda
and the lack of political will highly contribute to illicit financial outflows. Most
of the behaviours that support IFFs such as tax evasion, transfer pricing, drugs,
among others flourish in the absence of a strong political will.

There is a present threat of poor implementation of the law. Uganda, has
impressive laws that are elaborate and well structured. However, the
implementation of this law has in the past proven to be futile. The rule of law is
not a virtue that the Ugandan politics cherish and as such, there is fear that the
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implementation of laws concerning oil and gas might follow the same trend. The
difference is that this mistake will have adverse effects on the population and the
environment now, and many more generations to come.

The other threat is poor budget allocation. In the recent past, there has been a lot
of criticism on how Uganda has allocated its resources in the face of pressing
issues. Poor budgeting can be a fertile ground for the oil curse or the Dutch
disease if it is not curbed. Budgeting for this sector should be well planned out
given the fact that in the coming years, this sector could as well fund the entire
budget of the country.

The other threat is the relaying of information to the citizens. In a social contract,
the leaders to whom the mandate has been given owe the citizens transparency
and information delivery. The citizens should be able to understand what is going
on in the oil and gas sector. It is important to note that this should not just be the
releasing of technical reports which can be comprehended by a few educated
citizens. The information must be communicated effectively to ensure that the
communities comprehend and react to the information. Involvement in the
making of certain decisions will bolster confidence in the leaders.

The aspect of longterm strategic planning is important and if it not considered,
there is a threat of failure to optimally benefit from the resource. The country
must be able to project its expected fruits from these ventures and what is best
for the country. This will in essence save the country from catastrophic decisions
and will secure the future of the development of the sector.

There is also a serious threat of the use of the decommissioning fund for other
purposes other than that for which it is designated. The decommissioning fund is
an amount of money set aside for the purpose of cleaning up and closing the
business of oil drilling when the oil is done. It is a requirement that this money
be set aside after before the commencement of the oil drilling to guarantee that
the licensee will clean up after their work. This money is submitted to the
government. If Uganda decides to utilise this money for other reasons and when
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it is decommissioning time it is not present, it will have diverse effects on the
environment and the population that is supposed to use that land after the oil
drilling is done.

There is also a fear that most of the work that is already done was done without
obtaining consent from the locals. This consent should never be empty promises.
It must be free, prior and informed consent that is to say that the licensee must
first inform the local communities of everything going to be done so that the
community can give their free consent. The aspect of compensation must also be
strictly adhered to. It must be done prior to the taking over of the land.

There is another fear that the country has spent highly on its initial costs of
securing land for the expansion of the oil and gas mining process. This means
that the government will require a lot of cost oil and leave little or no profit for
the Ugandans since most of the money was wasted in initial costs.

There is a threat of environmental degradation if enough is not done to insure
against it. As earlier mentioned, the decommissioning fund should not be used
for anything else apart from cessation of the oil and gas projects.

The issue of court case backlog will continue to encumber the citizen’s ability to
obtain timely redress from the courts of law in order to avoid unfair
compensation.

CONCLUSION.

Land and Qil and gas are two intertwined blessings that Uganda has. To use one,
the other must be available and ready for use. Uganda must find a way of utilizing
both without one hurting the other or causing conflict. This is the reason
Ugandans vote; that all things usable to the citizens might be protected and used
concurrently for sustainable development and preservation for future generations
to come.
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INTRODUCTION.

Oil development can bring great benefits, but it also comes with great risks to the
environment as has been seen in oil development zones from the Gulf of Mexico
to the Niger Delta. The significance of these risks cannot be overstated, and it is
critical that Uganda’s legislative framework puts laws in place that will ensure
that these risks are minimised. Most of the current foreign exchange earnings and
livelihoods come from industries that rely directly on the environment namely,
agriculture and tourism. If oil development is undertaken in a way that
compromises the natural endowment of Uganda, the shortterm gains will be more
than offset by longterm losses.

The Albertine Rift is the most biodiverse region of Uganda and, in fact, one of
the most speciesrich areas in the world. It is frequently identified as a globally
important area for conservation, and is Uganda’s largest draw for tourism,
hosting more species than any other area on the continent, including the rare
mountain gorilla. Some scientists have estimated that the region is home to 30
percent of Africa’s mammal species, 51 percent of its bird species, 19 percent of
its amphibian species and 14 percent of its plant and reptile species. Most of the
oil exploration is taking place in protected areas. Fishing and agriculture
throughout the Rift are also critical economically and socially and are completely
reliant on healthy, nonpolluted ecosystems.

173
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Contamination of the Albert Nile must also be protected against, as it would have
farreaching political ramifications due to the impacts on downstream nations
where interstate relationships are already strained.

The Constitution obliges the state to ensure that natural resources are managed in
such a way as to meet the development and environmental needs of present and
future generations of Ugandans. The state is charged with promoting and
implementing energy policies that will ensure that people’s basic needs and those
of environmental conservation are met. By article 237(2)(b) of the Constitution,
the government or a local government holds in trust for the people and protects
natural lakes, rivers, wetlands, forest reserves, game reserves, national parks and
any land to be reserved for ecological and touristic purposes for the common
good of all citizens.

Article 39 of the Constitution 1995 as amended instructively provides that
every Ugandan has a right to a clean and healthy environment. This provision is
reiterated under section 3 of the 1995 National Environment Act Cap 153; and
section 5(2) of the National Forestry and Tree Planting Act 2003. The right
to health encompasses so many rights and has been defined to include;

a, the right to freedom from pollution, environmental degradation and activities
which threaten life, health or livelihood;

e protection and preservation of air, soil, water, flora and fauna;
e right to healthy food and water; and
e aright to safe and healthy working environment.

NEMA is the principal agency established by the National Environment Act for
the management of the environment, charged with initiating legislative proposals,
standards and guidelines on the environment. Among other duties NEMA is
obliged to:
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1) Ensure the integration of environmental concerns in overall national
planning through coordination with the relevant ministries, departments
and government agencies;

2) Liaise with the private sector, intergovernmental organisations, NGOs
and governmental agencies of other states on issues relating to the
environment;

3) Receive, review and approve Environmental Impact Assessments (EIA)
and environmental impact statements;

4) Promote public awareness through formal, nonformal and informal
education about environmental issues; and

5) Prepare and disseminate a “state of the environment” report once every
two years.

The National Environment Act provides for maximum participation by the
people of Uganda in the development of policies, plans and processes for the
management of the environment. Additionally, before E1As are carried out, they
should be officially announced and published by the government at least once in
the mass media, no less than 30 days before they occur.

NEMA has to ensure that the principles of environmental management are
observed, as follows:

a, To assure all people living in the country of the fundamental rights to an
environment adequate for their health and wellbeing;

b, To establish adequate environmental protection standards and to monitor
changes in environmental qualities.

¢, To require prior environmental assessment of proposed projects that may
significantly affect the environment or the use of natural resources; and
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d, To ensure that the true and total costs of environmental pollution are borne by
the polluter.

Section 19 and paragraph 6(j) of the third schedule provides that projects for
the exploration of petroleum require a project brief and Environment Impact
Assessment. Sections 24 to 32 of the National Environment Act 2019, provide
for the establishment of standards to establish the criteria and procedures for the
measurement of air quality and water quality, and standards for control of
noxious smells, noise and vibration, etc. Section 52 makes it an offence for any
person to fail to minimise the waste generated by his or her activities.

NEMA'’s ambitious mandate, and critical role in ensuring oversight of
environmental aspects of the oil and gas sector, including through ensuring public
consultation about potential impacts, positions it as an essential actor in securing
minimal damage to Uganda’s environment by the industry. However, it is
underfunded, overstretched and lacks the trained human resources to monitor and
enforce environment and social impact regulations contained in its mandate. If
these gaps are left unaddressed, there is a real danger that environmental risks
associated with oil will not be effectively managed.

The National Oil and Gas Policy asserts the need to protect the environment as
part of management of the petroleum sector. Objective 5.3.9 seeks to ensure that
oil and gas activities are undertaken in a manner that conserves the environment
and biodiversity. To achieve this objective, the state is required to carry out due
diligence on oil companies applying for licences in the country with regard to
their technical and financial capabilities together with their environmental
standards.

The National Oil and Gas Policy further tasks the government with doing the
following:
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Ensure availability of the necessary institutional and regulatory framework to
address environment and biodiversity issues;

Ensure presence of the necessary capacity and facilities to monitor the impact of
oil and gas activities on the environment and biodiversity;

Require oil companies and their contractors/subcontractors to use best practices
in ensuring environmental protection and biodiversity conservation; and

Require oil companies and any other operators to return all sites on which oil and
gas activities are undertaken to their original condition as an environmental
obligation.

The policy also realises the need to upgrade the relevant environment and
biodiversity legislation to address oil and gas activities.

RELEVANT ASPECTS OF THE BILL

Compliance

Section 3 of the Bill introduces the need to comply with environmental principles,
and every licensee must take into account and give effect to the national
environmental laws and other applicable laws, including international
environmental conventions such as the Kyoto Protocol and the Rio Declaration.
Arguably, however, the phrasing ‘take into account’ is weak, and the Bill should
demand compliance. As currently drafted, it does not go further than the Act.

Activities in gazette areas

The Bill’s provisions on surface and subsurface rights remain similar to those in
the Act, but with a few modifications. For example, oil activities can no longer
take place in a national park or wildlife reserve without the written authority of
the Uganda Wildlife Authority (UWA); or, for activities in a forest reserve, the
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written consent of the National Forestry Authority (NFA) must be sought. Under
the Act, this consent is vested with the line ministers.

Pollution

Under section 104 of the National Environment Act, a licensee is not to flare
or vent petroleum in excess of the quantities needed for normal operational
safety, unless authorised by the Minister on the advice of the Petroleum
Authority. The allowed disposal of gas by flaring or venting for normal
operational safety still requires the consent in writing of the Petroleum Authority,
although, in case of an emergency, the licensee may vent or flare without such
consent.

According to sections 132 to 138 of the National Environment Act 2019, a
licensee or licensees are held liable for pollution damage hazardous to public
health, safety or welfare; to animals, birds, wildlife, fish or aquatic life; or to
plants; or that causes a contravention of any condition. Legal action for
compensation for pollution damage shall be brought before the court in the court
area where the effluence or discharge of petroleum has taken place or where
damage has been caused. But the mention of generic pollution liability needs to
be specified to, for example, the placement of tailings, use of chemicals and
drilling fluids, as well as wellhead/pad activities, spillage and discharge due to
overreliance on diesel to generate field power. The operator should be held liable
not simply for activities directly related to drilling, but also for all ancillary
activity in the fields.

ENVIRONMENT MANAGEMENT.

Handling environmental concerns related to oil exploration activities.

The following are being put in place and practice to handle environmental
concerns.
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Legal regulations and Frameworks that contain environmental principles that
ensure harmonious existence between the environment and oil and gas operations
are in place and are being implemented. These include:

Environment and Social Impact Assessments (ESIAs) which are undertaken in
consultation with Government through National Environment Management
Authority (NEMA) and the local communities. This ensures that any potential
impacts positive or negative are considered and mitigation measures are put in
place.

A multiinstitutional monitoring team from NEMA, PEPD, Uganda Wildlife
Authority (UWA), National Forestry Authority (NFA), Directorate of Water
Resources Management (DWRM), and Directorate of Fisheries Resources (DFR)
together with the respective District Environment Officers continually monitor
the activities.

Other frameworks developed to date include an Environmental Sensitivity Atlas
for the AG, an Environment Monitoring Plan, and an Enforcement Strategy
together with Guidelines for Waste management and Operations in protected
areas. A Strategic Environment Assessment for oil and gas activities has also
been developed to ensure that environmental concerns are included in all
Government Plans, Programmes & Policies.

Environment and Social Impact Assessment are public documents, and a final
copy of the final Environment and Social Impact Assesment report is forwarded
to the district through the District Environment Officer (DEO). It includes all
comments and concerns raised and the responses given during consultations with
stakeholders.

MANAGEMENT OF WASTE GENERATED FROM THE
DRILLING OPERATIONS.
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Waste produced from drilling operations is mainly composed of mud cuttings
which are a mixture of rock cuttings and drilling fluid that contains additives like
bentonite, barite which are used in the drilling process. In Uganda, Water Based
Mud (WBM) has been used most often because it is more environmentally
friendly than Oil Based Mud (OBM).

During the exploration phase, waste generated from the well sites was stored at
designated consolidation sites where the waste was containerized and monitored.
So far, no accidents have been reported with regard to waste generated from
various exploration and production activities, as well as base camps.

NEMA has licensed twelve companies to handle waste at different levels namely;
transportation, treatment and disposal. Enviroserve White Nile Consultants
Limited and Luwero Industries have constructed facilities in Hoima and
Nakasongola respectively and are now licensed to operate these facilities. The
previously containerized waste has been transferred to these facilities for
treatment and disposal.

In addition, the requisite legislation for waste management is being updated.

HOW UGANDA IS PREPARED TO ADDRESS THE
POTENTIAL FOR OIL SPILLS GIVEN THE PRESENCE OF
INTERNATIONAL WATER BODIES IN THE ALBERTINE
GRABEN.

Oil spills undeniably present a risk in petroleum production processes across both
developing and developed countries. In Uganda, oil spills present an additional
risk given that Lake Albert is shared with Democratic Republic of Congo and
also feeds the White Nile that flows to South Sudan and beyond. The rich
biodiversity in the Albertine Graben presents another challenge.
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To this end, an Environment Risk Assessment (ERA) and Sensitivity Analysis
for oil and gas operations in the Albertine Graben was undertaken. This informed
the development of an Oil Spill Contingency Plan that was drafted with input
from Office of the Prime Minister, NEMA, Ministry of Water and Environment,
the Directorate of Petroleum and the Petroleum Authority of Uganda (PAU)
among other agencies. The plan considers level of Preparedness, Emergency
response mechanism, Command structure, Resources available and Mechanisms
for handling oil spill.

Guarding against the Resource Curse.

The National Oil and Gas Policy recognises that the oil and gas sector can have
a negative effect of oil and gas resource utilization leading to economic
stagnation, environment degradation and increased poverty. Government of
Uganda is conscious of the fact that very many resource rich countries in Africa
have remained poor despite the existence of natural resources. Government has
therefore developed a robust policy, legal, regulatory and institutional framework
that addresses the potential negative environmental, social and economic impacts
of petroleum exploration and production in Uganda. In addition, capacity has
been build both within and outside Government to ensure strict monitoring and
accountability. All stakeholders must play their respective roles to ensure
effective and efficient development and management of the oil and gas sector in
Uganda.

Strategic Environment Assessment.

Strategic Environmental Assessment is a new concept recognized internationally
that aims to evaluate the cumulative impacts of the oil and gas operations to
ensure that these are captured in all Government Plans, Policies and Programs
(PPP) across different sectors of the economy. The strategic Environment
Assessment report for the Albertine region was carried out and it indicated that
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there would be economic gains, albeit not without environmental and social
challenges. For example, a large volume of waste would be generated with hazard
potential to human beings, water bodies and animals. The assessment also
indicated demographic changes in the region that would require planned social
amenities like road networks, health facilities, and urban plans to avoid slums,
among others.

Some of the Strategic Environment Assessment recommendations are being
implemented and they include;

Development of a waste management plan and strategy to complement the laws
that are already in place.

State of the art waste management facilities have been constructed in the graben;
the Ministry of Works and Transport together with Uganda National Roads
Authority are upgrading the road networks in the Albertine Graben; plans to build
an international airport are underway; Clean water infrastructure has been
extended to region; and a police department to attend to oil and gas issues has
been formed.

In addition, the Ministry of Education, Science and Technology has sanctioned
a curriculum that attends to oil and gas by setting upgrading existing technical
institutions to provide certifiable oil and gas training.

The Ministry of Lands has developed has prepared a regional physical
development plan for the entire Albertine Graben and planning for several growth
centers in the region is ongoing.
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STRATEGIES IN ENSURING FIRE
SAFETY IN UGANDA’S
PETROLEUM INDUSTRY.

INTRODUCTION.

Risk has quite a number of different meanings. For example, in technology and
economics, risk is defined as an expected value that an event will be accompanied
by undesirable consequences and this is measured by both the probability of the
event and the seriousness of the consequences.'#

Risk management refers to an interactive process consisting of steps, which when
undertaken in sequence, enable continual improvement in decision making which
helps the different parties to understand and agree on what the risks really are and
how they will be managed to improve safety, performance, and reduce financial
distress. 145

1440sabutey, D, Obro- Adibo,G, Agbodohu, and Kumi, P. Analysis of Risk Management
Practices in the Oil and Gas Industry in Ghana. European Journal of Business and Management
www.iiste.org ISSN 2222-1905 (Paper) ISSN 2222-2839 (Online)Vol.5, No.29, 2013
1450sabutey, D, Obro- Adibo,G, Agbodohu, and Kumi, P. Analysis of Risk Management
Practices in the Oil and Gas Industry in Ghana. European Journal of Business and Management
www.iiste.org ISSN 2222-1905 (Paper) ISSN 2222-2839 (Online)Vol.5, No.29, 2013
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Fire and Explosion Hazard Management means actions, procedures, laws and
policies used by organizations and individuals to prevent the occurrence of or
limit the explosion to unplanned fires and explosions in wellbores or associated
equipment. 246

HISTORY OF RISK MANAGEMENT.

The first two academic books on risk management were published in 1963 and
1964 by Mehr, Hedges, Williams and Hems respectively and the main scope of
these books were however limited to pure risk management.'#” Later, engineers
developed the technological risk management models and subsequently
broadened their scope to operational risk.'*® Other writers argue that risk
management has for a long time been structured around the use of market
insurance for the protection of individuals and companies from various losses
associated with accidents.4®

The mid 1950s saw the emergence of new forms of pure risk management which
served as alternatives to the different costly and incomplete insurance packages
that were common during that period as several businesses found it expensive or
impossible to insure risks related to their operations.*>°

In the 1980s, companies began to give consideration to financial management or
risk portfolios and this period also saw financial institutions such as banks and

146 CEN-EHS039, Fire and Explosion Hazard Management Practice * Ver. 2.1 « July 2010
1471bid

148 Dionne, G. (2013). Risk Management: History, Definition and Critique. Interuniversity
Research Center on Enterprise Networks, Logistics and Transportation. Available at:
https://www.cirrelt.ca/DocumentsTravail/CIRRELT-2013-17

149 Harrington, S. and Niehaus, G. (2004). Risk management and insurance. Boston, Mass.:
McGraw-Hill.
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insurance companies intensify their market and credit risk management
activities.’® Operational liquidity risk management was introduced in the
1990s.15?

Another development that occurred in the 1990s was the international regulation
of risk. Several financial institutions created risk management models for use
within the institution where they were created and capital calculation formulas to
shield themselves from risks that were not anticipated and reduce regulatory
capital.*® This further resulted in the introduction of integrated risk management,
giving room for the creation of the first risk manager position'>*.The risk
management practices include but are not limited to conscious effort to live
healthy. (exercising, dieting), profit oriented business decisions by business
owners, financial practices for the rainy day (saving, investing) and physical
security measures.!>®

Risk management cuts across in all aspects of life, every form of business and
from very simple business set ups to the complex ones. However, the level of risk
varies across business set ups with the capital intensive ones. However, the level

of risk while the less capital intensive ones tend to experience lower risk levels.
156

151 Dionne, G. (2013). Risk Management: History, Definition and Critique. Interuniversity
Research Center on Enterprise Networks, Logistics and Transportation. Available at:
https://www.cirrelt.ca/DocumentsTravail/CIRRELT-2013-17
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154 Ibid.
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Risk and Insurance 7(23) pp 169- 179, 1982
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During its introduction to the oil and gas sector, the objective of risk management
was as it is today, to provide a strategy to minimize the exposure of petroleum
projects to risk and uncertainty in Petroleum exploration activities and since then
the concept has become an important aspect of business strategy within the oil
and gas industry.

Oil and Gas industry is one of the riskiest industries when it comes to health and
safety of employees and inherent flash fire hazards are associated with oil and
gas well drilling, servicing, refining and productionrelated operations.*®” A flash
fire requires oxygen, an ignition source, and a fuel source such as hydrocarbon
or an atmosphere containing combustible air thus during the production of oil and
gas, risk of fire is very high.'>8The potential for fire is present in most of the
operations due to vapour or product leaks which in most cases result into fire
explosions which severely affect the health of the workers and the surrounding
environment hence the need to carefully manage, operate petroleum activities by
ensuring safety from fire and heat related hazards.*®®

The importance of risk management in Oil and Gas businesses cannot be
overlooked as petroleum operations/activities take place in fire prone
environments and its complex nature makes it the most plagued industry prone
to fire explosions that are extremely dangerous to the surrounding environment
which necessitates the need to determine the causes of the fire accidents in
Uganda’s oil and Gas industry, and provide effective solutions to ensure fire

safety in the industry by employing fire prevention and control measures. The

15"NoopurSonee, et al. Oil and Gas industry: Review on fire hazards and protective textiles.
International journal of Advance Research in Science and Engineering Vol. No.6, Issue No.01,
January 2017.
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workplace environment can be a hazardous place to work because workers are
exposed to numerous potential hazards including physical such as fire, flying
sparks, electrical, and radiant heat, which are responsible for wide range of
injuries and illness starting from a simple headache to severe burns and
respiratory diseases.'®® The oil and gas industries all over the world have had
measures to manage the operational risks.

However, these do not effectively ensure fire safety during oil and gas operations
as witnessed in the many fire explosions most notably the Macondo incident
where quite a number of workers died and others sustained grave injuries from
the fire explosion which calls for the need to identify the causes of fire accidents,
determine what effective management practices which must be adhered to by
both the workers and the top management to ensure that fire accidents are
prevented and controlled in Uganda.

The risk management practices include but are not limited to conscious effort to
live healthy (i.e. exercising, dieting), profitoriented business decisions by
business owners, healthy financial practices for the rainy day (i.e. saving,
investing) and physical security measures.

Risk management cuts across in all aspects of life, every form of business and
from the very simple business setups to the complex ones. However, the level of
risk varies across business setups with the capitalintensive businesses facing a
higher level of risk while the less capitalintensive ones tend to experience lower
risk levels. 62

180CEN-EHS039, Fire and Explosion Hazard Management Practice « Ver. 2.1 « July 2010
161Crockford, N. (1982). The Bibliography and History of Risk Management. The Geneva
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During its introduction to the oil and gas sector, the objective of risk management
was, as it is today, to provide a strategy to minimize the exposure of petroleum
projects to risk and uncertainty in petroleum exploration activities and since then,
the concept has become an important aspect of business strategy within the oil
and gas industry.163

THE STAKE HOLDER THEORY OF RISK
MANAGEMENT.

The theory behind risk management is the Stakeholder theory, developed by
Freeman (1984) as a managerial instrument, and has since evolved into a theory
of the firm with high explanatory potential focusing explicitly on an equilibrium
of stakeholder interests as the main determinant of corporate policy.%*

Stakeholder management theory conceives an organization as a complex,
dynamic and interdependent network of multidimensional relationships with a
wide variety of stakeholders.*% Performance and competiveness depend on how
well firms manage and nurture these relationships strategically in order to achieve
corporate objectives and how they are perceived to manage them by the
stakeholders, in their interests.’®® From a risk management perspective the

1633uslick, S. and Schiozer, D. (2004). Risk analysis applied to petroleum exploration and
production: an overview. Journal of Petroleum Science and Engineering, 44(1-2), pp.1-9
164Freeman, R. E. (1984), Strategic management: A stakeholder approach, Prentice-Hall,
Englewood Cliffs, NJ.

Geczy, C., Minton, B.A., Schrand, C. (1997), “Why Firms Use Derivatives”, The Journal of
Finance, Vol. 52,

No. 4, pp. 1323-1354.

185 oosemore, M, Raftery, J, Reilly, C and Higgon, D (2005) Risk Management in Projects,
Taylor and

Francis, London, UK.
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benefits of consulting with these stakeholders are said to be numerous and
include higher levels of trust with stakeholder groups whereby stakeholders are
able to contribute to decisions affecting their future, avail higher quality
information for making business decisions, provide a wider understanding in the
community of constraints upon firms and provide greater collective responsibility
in managing risks.®’

In essence, the stakeholder paradigm is based on the premise that people are not
rational when thinking about risk but are influenced by cultural and social
networks in which they are imbedded meaning that people form their own
subjective perceptions of risk which often differ from the objective assessments
made by managers, experts and scientists and their behaviour reflects these
perceptions.®® Ultimately, it is argued that there is no other way for managers to
interpret risks other than in terms of human values, emotions and networks and
this position is supported by Barnes who points out that while risk managers have
become more scientifically and technologically sophisticated in their approach to
managing and measuring risk, the majority of the public continue to rely on
cultural and social explanations of risk events, leading to significant perceptual
differences between the community and the private business sector.®® Therefore,
it is likely that in many companies there may remain significant institutional

“blind spots” which ignore the contextual experience of risk and the perceptual

167_oosemore, M, Raftery, J, Reilly, C and Higgon, D (2005) Risk Management in Projects,
Taylor and

Francis, London, UK.

1%8Berry, D (2004) Risk, communication and health psychology, Open University Press,
Maidenhead.

UK

189Barnes, P (2002) Approaches to community safety; risk perception and social meaning,
Australian

Journal of Emergency Management, 15 (3), 15-23.
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issues that are relevant to public concern "°like the environmental issues (fire
safety) in Oil and gas industry.

It is estimated in the existing literature that unsafe work conditions is one of the
leading causes of death and disability and these deaths are preventable; however
the workplace environment can be a hazardous place to work because workers
are exposed to numerous potential hazards including physical such as fire, flying
sparks, electrical, and radiant heat, which are responsible for wide range of
injuries and illness starting from a simple headache to severe burns and
respiratory diseases.'’

Considering that fact that Uganda has good safety laws and policies which have
not been tested, questions arise as to what would be the probable causes of fire
accidents, what risk management practices have been adopted to ensure fire
safety, how effective have they been in preventing, controlling fire accidents and
the challenges faced in implementing the strategies in Uganda’s oil and Gas
industry.

Uganda has very good safety laws and policies adopted as strategies to manage
fire risks associated with the Oil and Gas operations. However, cases of fire
explosions are still occurring world wide especially during Oil and Gas sector
causing grievous bodily harm, destruction of property and massive deaths which
necessitates the need to determine how effective they have been in ensuring fire
safety before and during petroleum operations in Uganda and what challenges
are faced in the implementation of these strategies from which recommendations

10 oosemore, M, Raftery, J, Reilly, C and Higgon, D (2005) Risk Management in Projects,
Taylor and

Francis, London, UK.

"INoopurSonee, et al. Oil and Gas industry: Review on fire hazards and protective textiles.
International journal of Advance Research in Science and Engineering Vol. No.6, Issue No.01,

January 2017.
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were made to ensure that fire accidents are prevented and controlled in all ways
possible to avoid fire incidents from occurring in Uganda’s petroleum industry.

Considering that fact that Uganda has good safety laws and policies which have
not been tested, questions arise as to what would be the probable causes of fire
accidents, what risk management practices have been adopted to ensure fire
safety, how effective have they been in preventing, controlling fire accidents and
the challenges faced in implementing the strategies in Uganda’s oil and Gas

industry.

In order for the Ugandan government to achieve its goal of using the country’s
oil and gas resources to contribute to early achievement of poverty eradication
and create lasting value to society, and ensuring environmental sustainability;
laws and policies must be adopted and employed effectively in order to properly
achieve the desired goals in the industry.

The significance of the risk management strategies in ensuring fire safety in the
Oil and Gas industry of a developing country like Uganda cannot go unnoticed.
While International oil companies may have more advantages in investing in a
developing country like Uganda, concerns for environmental health and
sustainability must be addressed and the only ways to ensure this is by adopting
and employing effective risk management practices/strategies which in the end
can help in achieving the national Oil and Gas policy objectives which include
environmental health and sustainability.

OPERATIONS IN THE OIL AND GAS SECTOR.

The Oil and Gas industry is operated in a project based environment, whereby
each task is highly structured in such a way that a single operation might involve
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several small projects in order to ensure the running of the operation less risky
and more efficient.1’?

The industry operations occur in every corner of the globe, in a diverse range of
habitats and ecosystems thus they often place large pressures on the local
environment and inhabitants, and as global population growth continues to rise,
so does the demand for useable energy and resources.*”

Cooperation at all levels is fundamental to oil and gas exploration and
development and this requires involvement of numerous investors,
administrators, complicated techniques, and large investments and risks.1’* The
nature of these operations produce many uncertainties in oil and gas drilling
projects, which lead to great risks in every aspect of such projects and if effective
risk management measures are not taken, these risks can easily lead to various
kinds of accidents, which will threaten the safety of operating personnel and
produce environmental pollution or even a huge loss of government property.*”

The purpose of risk management therefore, is to ensure that adequate measures
are taken to protect people, the environment, and assets from the harmful
consequences of the activities being undertaken, as well as to balance different
concerns, particularly health, environment, safety concerns, and costs.}’® Risk
management includes measures to avoid the occurrence of hazards and reduce
their potential harm. Risk assessment is followed by risk treatment, which is a

120sabutey, D, Obro- Adibo,G, Agbodohu, and Kumi, P. Analysis of Risk Management
Practices in the Oil and Gas Industry in Ghana. European Journal of Business and Management
www.iiste.org ISSN 2222-1905 (Paper) ISSN 2222-2839 (Online)Vol.5, No.29, 2013

173 Ibid

174Zhenhai, X., and Longwei, W., (2002). “Index system study of risk investment project
evaluation” Journal of Zhongyuan University of Technology, Vol. 1, pp. 44-47.

175 Ibid

176Badiru, A. B., and Osisanya, S. O., (2013) Project Management for the Oil and Gas Industry.
CRC Press.
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process involving the development and implementation of measures to modify
risk, including others designed to avoid, reduce, transfer, or retain risk.’’

Risk management covers all coordinated activities designed to direct and control
an organization with regard to risk, on the other hand, risk management process
is the systematic application of management policies, procedures, and practices
to the tasks of establishing the context for, assessing, treating, monitoring,
reviewing, and communicating risks.!"®

Efficiency of an Oil and Gas industry is highly dependent on the success or the
completion of several small projects and according to D. Baccarini,'’”® the
success of a project depends on the ability of the management to manage risk
prone changing environments within the framework of the project and thus
project managers usually try to minimize the uncertainty and risk; however,
normally during the process project managers either underestimate or
overestimate risks*e°

Risk has quite a number of different meanings. For example, in technology and
economics, risk is defined as an expected value that an event will be accompanied

177 D. D. Fiberesima, and N. S. A. Rani, “An Evaluation of Critical Success Factors in Oil and
Gas Project Portfolio in Nigeria,” African Journal of Business Management, vol. 5, no. 6, pp.
2378 — 2385, 2011.

178 ibid

179D, Baccarini, Understanding project cost contingency: A survey in Sidwell,” A.C. (ed),
Proceedings of the Queensland University of Tech-nology Research Week 2005, 4-5 Jul 2005.
Brisbane, Qld: Queensland University of Technology, 2005.

180D, D. Fiberesima, and N. S. A. Rani, “An Evaluation of Critical Success Factors in Oil and
Gas Project Portfolio in Nigeria,” African Journal of Business Management, vol. 5, no. 6, pp.
2378 — 2385, 2011.
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by undesirable consequences and this is measured by both the probability of the
event and the seriousness of the consequences. 8

Hewitt 2008, shows that the Oil and gas industry by its nature is a very risky and
complex business with huge sums of money invested and life at stake which
remarkably makes it different from other industries; and the operations there
under are divided into three main activities which are upstream, midstream and
downstream; and usually, the most critical and highly risky operations are centred
in the upstream activities.*®Such risks include fire accidents that may be due to
a number of activities and thus the need to ascertain what could be the possible
causes of these fire incidents in the oil and gas industry in Uganda.

According to Gordon and others, the higher levels of risks involved require risk
reallocation and three wvehicles are commonly used to achieve this risk
reallocation adjustment of contract: indemnity and hold harmless clauses,
exclusion or consequential loss and limitation of liability clauses.®3These are
some of the ways of managing general risks in oil and gas industry. However,
considering that Uganda’s petroleum industry is still growing and within a
semiarid area, it is prone to fires and this necessitates the need to determine the
legal and policy framework has been adopted in ensuring fire safety in the
industry.

According to Badiru, A. B., and Osisanya), risk management must be a core

component of a company’s project management portfolio in the oil and gas

1810sabutey, D, Obro- Adibo, G, Agbodohu, and Kumi, P. Analysis of Risk Management
Practices in the Oil and Gas Industry in Ghana. European Journal of Business and Management
www.iiste.org ISSN 2222-1905 (Paper) ISSN 2222-2839 (Online)Vol.5, No.29, 2013

182 T, Hewitt, who is to blame? Allocating liability in upstream project contracts, Journal of
Energy and natural resources law vol 26 n0.2 2008, available at
https://doi.org/10.1080/02646811.2008.11435183

183 G. Gordon, Risk Allocation in Oil and Gas Contracts in Greg Gordon et al (eds)Oil and Gas
Law: Current Practice and Emerging trends (2"Edn, Dundee Universty,2011)
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industry and risks can be mitigated, but not eliminated. They add that in spite of
government regulations designed to reduce accident risks in the energy industry,
accidents will occasionally happen thus the need for government regulators can
work with oil and gas producers to monitor data and operations as this will only
preempt a fraction of potential risks of incidents.'® For this reason, regulators
must work with operators to ensure that adequate precautions are taken in all
operating scenarios and this can be done in a riskmitigation partnership, rather
than in an adversarial “lording” relationship'®as this aids in ensuring the
effectiveness of the laws, policies and practices employed.

Canvello and Mumpower review the history behind risk management, going
back

to the 3200 B.C. Asipu people, widely considered the world first risk
managers,'8 emphasising and stressing the importance and need to effectively
and efficiently manage risks in any oil and gas projects which are likely to have
adverse negative impacts on the environment. This helps in integrating
environmental risk management procedures. Integration helps to minimize the
vast number of challenges companies face with oil and gas production and
exploration and combating environmental issues through foreign and domestic
legislation has been met with limited success, indicating that it is easy for energy
corporations to ignore environmental risks unless they are explicitly embedded
into daily operations.!®” Making environmental goals part of the business plan as

184Badiru, A. B., and Osisanya, S. O., (2013) Project Management for the Oil and Gas Industry.
CRC Press

185 jbid

18Covello, V. and J. Mumpower, (1985) “Risk Analysis and Risk Management”. An Historical
Perspective. Risk Analysis, Mclean, VA: Vol, 5, No. 2, pp. 103-119.
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opposed to a secondary task helps align the internal values and actions of
company employees with the external views of the corporation as a whole. 188

Shrivastava (1995,) reviews the switch from the industrial to post industrial
revolution from a risk perspective and he identifies a change in understanding
that production necessarily implies risk.8°

Risk has also proven not to be merely a technical issue but to have a distinct
social profile and has become a functional equivalent of power. Shrivastava in
addition clarifies the disregard management paradigms generally have for
ecology where he proposes two alternatives, industrial ecosystems and ecocentric
management. 1%

The first considers harmful byproducts of operations as potential useful input
products of other production processes, while the second focuses on better
aligning an organization with its natural environment.%!

According to Markussen, there are several effects on employees' health that a
geological survey can produce and he concluded that oil and gas production
causes chemicals and physical agent exposure, specifically on drilling mud;
petroleum products; treatment chemical, radioactive sources hence

188\White M, 1995 Investor Response to the Exxon Valdez Oil Spill, Mcintire School of
Commerce, University of Virginia, Virginia.

189Shrivastava, P., (1995) “Ecocentric Management for a Risk Society”, The Academy of
Management Review,

Vol.20, No.1, pp.118-137.
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recommended that all risks must be identified and managed through wisely
incorporated resources in order for quality operation to be long lasting.%2

RISK MANAGEMENT IN THE OIL AND GAS SECTOR
IN DIFFERENT COUNTRIES.

Project risk management in the oil and gas industry involves the identification,
assessment, and prioritization of risks through coordination and economic
application of resources in minimizing, monitoring and controlling the
probability consequences of unfortunate events that hopefully, will maximize the
success of a project in addition to environmental sustainability. The following
countries have done the following practices to this effect.

It should be noted that the oil and gas operations and the risk management
strategies considered below are countries with offshore operations unlike Uganda
which has just realised the viability of the resource which is onshore (located on
the shores of Lake Albert) and is yet to start production but operations are
ongoing.

Canada.

There are also several safety concerns discovered by Verma, Johnson and
Maclean (2000) who undertook research on the benzene and total hydrogen
exposures in the upstream petroleum oil and gas industry.® The study was based
on the Canadian oil and gas industry and total of 1547 air samples taken by oil
companies in various sectors were evaluated and the outcome of the research can
be generalized for the whole oil and gas industry around the world.'** For

192Taksar,M and Markussen, C.(2003).Optimal Dynamic reinsurance policies for large insurance
potfolios.FinanceStoch.

193Verma DK et al, Benzene and Total Hydrocarbon Exposures in the Upstream Petroleum Oil
and Gas Industry. AIHAJ.2000 Mar-Aril;61(2):255-63
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instance, it was discovered that the percentage of samples are over the
occupational exposure limit (OEL) of 3.2 mg/m3 or one part per million for
benzene for personal longterm samples range from 0 to 0.7% in the different
sector, and area longterm samples range from 0 to 13%.1% The findings assist to
establish a precaution to the global oil and gas industry that certain operations
such as glycol dehydrators should be carefully monitored and there should also
bebased monitoring program along with the traditional longand shortterm
personal exposure sampling.t%

United States of America.

There have also been various ongoing projects and organisation trying to reduce
the rate of emission. For instance, in the United States of America, the Obama
administration has engaged in different steps to reduce the harmful emissions
into the environment such as: the international climate negotiations, the clean
energy ministerial, climate and clean air coalition, Montreal protocol, and APEC
summit. 97

California.

In California, the governments have done things like: legislative restrictions on
coastal oil drilling, which have kept valuable oil reserves undeveloped; creation

1%Verma DK et al, Benzene and Total Hydrocarbon Exposures in the Upstream Petroleum Oil
and Gas Industry.AIHAJ.2000 Mar-Aril;61(2):255-63

1%Qsabutey, D, Obro- Adibo, G, Agbodohu, and Kumi, P. Analysis of Risk Management
Practices in the Oil and Gas Industry in Ghana. European Journal of Business and Management
www.iiste.org ISSN 2222-1905 (Paper) ISSN 2222-2839 (Online)Vol.5, No.29, 2013

197F, AdejohOgwu, S. Badamasuiy, and C. Joseph. Environmental Risk Assessment of
Petroleum Industry in Nigerialnternational Journal of Scientific Research and Innovative
Technology ISSN: 2313-3759 Vol. 2 No. 4; April 2015.
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of a farreaching air regulatory system prior to the Federal Clean Air Act and
establishment of statewide appliance and building efficiency standards. %

Nigeria.

In Nigeria, the Federal Ministry of environment initiated a program called the
“clean energy initiative” as part of African strategy on voluntary emission
reduction, and program implementing Clean Development Mechanism
(CDM).1*°

Ghana.

In Ghana, considering a case study of the Tema Oil Refinery (TOR),
recommendations were made that Casual workers and contract workers engaged
by TOR had to go through thorough training in risk management prior to their
engagement as it became necessary because the management saw no need to
spend scare resources on casual workers who were always blamed for failing to
observe basic safety rules in the refinery.?® Educational campaigns on safety
were also recommended for workers to understand the relevance of risk
management in a bid to reduce the bad attitude of workers towards risk
management?°! and these proved to be highly effective in ensuring environmental
health and safety during and after the operations in the country’s oil refinery
project.
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CAUSES OF FIRE ACCIDENTS IN THE OIL AND GAS
INDUSTRY.

The fire accidents also include burns which are as a result of the extremely
flammable nature of oil, gas. Accidents like fire and explosions which are the
major accidents in the petroleum industry that come as a result of combustible
gasses that come as a result of the reaction of air and mostly during the process
of drilling. Fire accidents in the petroleum industry is the leading accident in the
oil drilling industry.

Fire accidents usually happens in the process of drilling, blowouts, tripping out
and swabbing, combustible gasses can exit and react with the air, a potential
cause for explosions.

It can also occur when cutting or welding in proximity to combustible materials
as well as detonating perforating guns above ground. When it comes to having
the needed situational awareness, safety training for these fire outbreaks can
mean the difference between life and death.

The potential for fire is present in most of the operations due to vapour or product
leaks which in most cases result into fire explosions which severely affect the
health of the workers and the surrounding environment hence the need to
carefully manage, operate petroleum activities by ensuring safety from fire and
heat related hazards.?%

Negligent or improperly trained workers are the cause of fire accidents in the
petroleum industry. Human errors are the major root causes of any industrial

202NoopurSonee, et al. Oil and Gas industry: Review on fire hazards and protective textiles.
International journal of Advance Research in Science and Engineering Vol. No.6, Issue No.01,
January 2017.
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accidents. It is also truly applicable for Oil & Gas Industry?®. Unsafe practices
such as unsafe conditions and actions are basic causes of most accidents.
Untrained man power lacks basic knowledge on how best to carry out the
operations. Negligent and unskilled workers mix or use equipment they are not
well conversant with Chemical